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REPORT OF THE COMPANY LAW REFORM

COMMITTEE.
To:
ANDREAS O'KEEFFR, 8.C.,
The Attorney General
Hir,

PRELIMINARY

1. In_March, 1951, your predecessor, Mr. Charles ¥ Casey,
§.C. (subsequently the Honourable Mr. Justice Casey), nppointed
thise Committes to report on the reform of company law, Ha
appointed the late Mr. H..¥aughan Wilson, 8.C., to be Chairman
of the Committee. The General Council of the Bar of Ireland
nominated Mr. Henry J. Moloney, 8.C., and the late Mr. Robert
[i, Leonard, @.C., to the Committee : The Incorporated Law
Society of Ireland nominated Mr. Arthur Cox and Mr. Georgs A,
Overend : the Institute of Chartered Accountants in Ireland
nominated Mr. Gabriel Brock and Mr. H. E. Addy and the
Society of Tncorporated Accountants in Ireland nominated Mr.
Mervyn Bell and the late Mr, Willinm L. White. The Attorney
General appointed Mr, John Kenny, barrister-at-law, to be
Honorary Secretary of the Commiitee,

2. In April, 1952, Mr. W. I,. White died and the Sociaty of
Incorporated Accountants appointed Mr. R. L. Reid to the
Cominittee in his place. We wish to express our appreciation of
Mr. White's valuable assistance while gerving on the Committes,

3. In August, 1952, Mr. H. E. Addy, to our régret, regigned
from the Committee for reasons of health and the Institute of
Chartered Accountants in lreland nominated Mr. Partick Bubler
in his place. Mr, Addy, who practises in Belfast, had attended all
the meetings of the Committee until his resignation.

4. Our Chairman, Mr. H. Vaughan Wilson, was incapacitated
by illness for a considerable period. He then resumed work but
died suddenty in Moy, 1956, He had presided at all our meetings
and had given much of his time to the work of the Committee and
we wish o expresa our sense of loss and regret st his death.

5. Tn March, 1957, Mr. Arthur Cox was appointed as Chair-
man of the Committes to succeed Mr. Vaughan Wilson.

6. In June, 1957, Mr. Rebert I.. Leonard, Q.C., died. Mr.
Leonard's learning and his experience of the operation of the
Companies Acts was of grent assistance to the members of the
Committee. He had been a member of the Bar since 1899 and was
{m{r}:éliar with the difficulties and problems of the Companies Act,
908.

7. Before we commenced our inquiry, we issued a memoran-
duom to such individuale, institutions and corporations as we
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thought best able to argist ua. In addition, we published advertise.
ments in the Uress inviting suggestions from any persons or bodies
mderested in the subject. This sensorandme is prinled as
Appendin B oto this Reporl: the names of those who send
saggestions and gave oral evidenee are prisked as Appendix ¢
We received a Jarge number of careful and helpful suggestions aud
these were supplemented by the oral evidenee of withesses, We
wish 1o express owr appreciation of the help which we have
recerved from those who sebmitted writlen sugeeshions and Trom
those who allended ta give evidence,

B, We have held 57 meclings ot 15 of which we heard ol
evidenee, We have also held a considernble number of meetings in
connection with the preparation of this Report, We uet up a sub-
coninties consisbing of Messrs, Cox. Overend and Kenny, to
report to us on the provisions of the Companies Act (Northern
ireland), 1952, this sub-committee held 6 moeetings and presented
nreport 1o us.

9. Our tevms of reference relate to e entire systen of
company law. ‘The Acl now in foree in this State is the Companies
tConsolidation) Act, HINR, which was enacted by the British
Parbament. An the ceonoinie eircnmatances in 1his State are very
different to those prevailing in Great Britain, we felt compelled
fo examine the enlire svatemn of copany law and the changes
which have bean made in that systern in Great Britain and in
Northern lreland. We have considered alb the Acts and the
Reports of the Committees which have dealt with the subject
since 18 and the desirability of indrodacing sinilar legislation in
this State. The views expressed m the snbmissions made to us
viried in sy nportant respecta. Our task has, therefore, been
a very heavy one amd bhis with the fatalitien mentioned above,
will explain the delay in the preseniation of thia Report,

10, We desire parbicularty to thank Mr. John Kenny, our
Honorary Heeretary, who has spiared peither tune nor offort and
to whom our obligation is indeed very pgreas.

HISTORICAT, SUMMARY

1. While co-eperatinn in one sense or another has of necessity
always heen a feature of every eivilisation, companies, as we know
them to-day, nre the consequence of and also the ereatora of the
complex trading and indusbrial society in which we bHve Tn their
arigin, they are the product of the co-operation essential to any
buriness undertaking and while ho doubt primarilv ained at the
advantage and protection of those enpgaged in them. they are, in
one form or annlher, the irreplaceable tool of any activity other
than thaf of the State itself | directed townrds either the prodnetion
of or exchange of pooda and cotnnmaodition. 'Phey are essential 1o
any modern communify and are the produet of an advanced
rivilisntion, T s an interealing consideration Lo rofleet an how
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they might have evolved from our own system of pre-conquest
law, but their development in this country bas been as a part of
the Jinglish legal syslem in which our State has in historicsl [acl
participated, 14 is, therelore, vecessary that we should trace
briefly the developisent of company law as it arose in England.

19. Companies in this eountry and in Great Britain have a
connmon legal bistory up to the estublishment of the Irish Free
Htate, The conception of n juridical corporate body as distinet
from the individuals participating i it derives from the medievsl
interpretalions of the Roman law but in these countries the
growth of company law is closely connected with the development
of the law relating to partnerships. Partnerships, which are now
reguiated by the Partnership Act, 1890, and the Limited Partner-
ship Act, 1%07, developed under the Common Imw. Each partner
was liable for the debis of the partnership. 'The idea that some of
the pariners in a partnership conld bave their liability limited to
the amount of their investinent in the partnership upon condition
that they did not take an active part in the managemont of the
partnership busmess bad heen adopted on the Continent, in the
lInited States of America and in the 18th century in Ireland. A
statute of the Irish Parliament (21 and 22 Geo. 11T Cap. 46) made
provigion for limited partnerships and required that they should
be regisiered. Very few partnerships were registered under this
Act and it was subsequently repealed, Historically this statute is,
however, of interest ns being ons of the instances in which legal
development in Ireland preceded, rather than followed, that in
Lngland. In Fngland limited partnershipa did not exist until the
passing of the Limited Partnership Aet, 1907, which extended
alee to Ireland but very few partnerships have been regiatered
under this Act either here or in Fngland,

13. 'Fhe history of company law is o notable instance of the
theveloprient and evolution of the law evoked by the constantly
changing nature of the ecivilisation in which we live. From the
I6th  century onwards companies were from time to time
tneorporated th Fngland and Ireland by Roval Charter or less
frequently hy apecial statutea. These companies were incorporated
for public wnd. in sone cases, for conumercial purposes. Incorpora-
tion {in {he sense that the coinpany becarne a separate legal parson
distinet from ils members) tay in the gift of the Crown or Parlin-
twent and conferred the considerable advantage that the members
of the company conld not be mmade personally liable for the debta
of the company : they were liable only for the amount which waa
unpaid on their shares or atoek in the company, In law fhese
companies were regarded as legal persons and their legal axistence
wan distinel from that of their members, It wan not, however,
until the middle of 1he 19th century that the ordinary commercial
or trading coneern was enabled to ohinin the privilege of incor.
poration by registralion witheul speciad Governmend intervention.



14. In the 17th century the development of trade and
commerce made necessary the raising of capital from the public
and this led to the formation of large partnerships which became
known as joint stock companies. This development occurred at the
same time in the leading commercial countries of the Huropean
continent. These joint stock companies resembled the modern
company in that their capital was divided into shares which =
partner could transfer freely without the consent of his co-partners
but they were nob corporate bodies and did not have a legal
existence distinct from that of their members. They were subject
to the law relating to partnerships and all the members were
jointly and reverally liable in full for the debts of the joint stock
company. These joint stock companies issued shares which were
often the subject of speculation and widespread losses to the
members of the public often {ollowed. An Act (commonly referred
to na “The Bubble Act') was passed in 1716 hy the British
Parlinment as a result of the immense losses entailed by the
collapse of the South Sea Company, & collapse analogous to that
caused by the operations of John Law in France and by the
Tatterson scheme in Scotland. This Act, which was intended to
prohibit the creation of joint stock companies, infiuenced the
recognition and treatment of companies by the law. Similar legis-
lation does not seem to have been passed in Ireland where the
exhaustion and devastation following on invasion and war had
militated againat commercial expansion and the building up of
capital resources.

15. The modern company with limited linbility incorporated
under the Companies Acta is the direct drscendant of the joint
stock company, rather than of partnership or the company
incorporated by Royal Charter or by Special Act.

16. Despite the Bubble Act, joint stock companies continued
to be formed in Tngland and the commereial interests pressed for
their recognition as companies and for the privilege of Hmited
linbility. Many Parliamentary and other cormmittees reported on
the matter. The great commercial advantage of the company &8s &
legni institution was that it mnade it possible to secure large sums
of capital for enterprises which required substantial eapitsl
investment. Moreover, while the joint stock company Was origin-
ally the product of trade or commercial expansion, the growth of
industries and especially of the railway and cannl systems and the
large sums which these required, coupled with the developments
in banking and insurance, made it necessary to pass numerous
Acts of Parlisment granting incorporation to companies and it was
difficult to justify the grant of incorporation to one type of
company and to refuse it to another.

17. Tn 1844 the Joint Stock Companies Act was passed. Thie
was the frst Act which gave the privilege of incorporation by
registration and without a Royal Charfer or & special Act of
Parlizment. Under this Act, partnerships in which the capital was
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divided into shares transferable without the consent of the co-
partners, partnerships in which there were more than 25 members
and assurance compaties were all required to register and on the
completion of registration and on filing a Deed of Bettlement
theag partnerships or associations became incorporated nnd
sequired o separate legal existence distinet from that of their
membera. ‘I'hus, for the first time, it became possible for &
partnership to obtain incorporation a8 of right by fulfilling
prescribed conditions. 'The Deed of Bettlement corresponded
broedly to the modern Memorandum and Articles of Association
Notwithstanding the privilege of incorporation which the Act of
1844 gave, the partnerships or associntions registered and incor-
porated under this Act were treated as being similar to partner-
ships in one most important respect; the Act provided that every
shareholder could be made linble for the debts of the company as
if it had pot been incorporated but a creditor of the company could
not sue a member for a debt due by the company vuless he hed
first attempted and failed to levy execation against the property of
the company as such.

18. In 1852 » Mercantile Law Commission which wass
appointed by the Britinh Parliament to report whether any altera-
tion should he made in partnership law so as to give limited
liability to partners reported that such limited liability would not
be beneficisl. In the [ollowing year, however, the House of
Commons passed a resolution as o result of which the Limited
Lmb:hpy Act, 1856, was passed. This Act was an amendment of
the Joint Stock Companies Act, 1844, and made it possible for
joint stock companies to limit the liability of all their members to

the amounts due on their shares provided that certain conditions
were observed.

18. The Joint Stock Companies Act, 1856, followed. Under it
seven or More persons were entitled to register 8 company with
limited liability without any minimum subscription. An snnual
return had to be filed giving inforination about the capital of the
company and its shireholders, but the filing of a belance sheet
with the Auditor’d report sttached (which had been made compul-
sory in 1844) waa no longer necessary,

20, The Companies Act, 1862, consolidated the provisi
the Act of 1856 and of other Acts relating to joint stgcltz, l?n.(;xnl:‘i:gf
:L‘nd_ assurance companies. It also made provision for companies
limited by guarantee. 1t required the objects of the company to be
stated and prohibited their alteration and thus introduced the
doctrine of wultra vires. The principal featuren of the modern
systern of company law will be found in the Act of 1862.

21 The advantages of the system of companies with linited
liability are considerable but in its esrly form it poseibly offered
oppertunities for fraudulent enrichment to the promoters of
companies and between 1862 and 1900 a number of Acts dealing
with specific reforms in the svstern of company law were passed.
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99 In 1805 a Committee under the (‘lmirm:\ﬂﬁhip of Tford
Davey recontuended amendments m 1he l'n.n!;l:l!nf-ﬂ At'ln.' Fhl:
1-:11!:4}.‘941 which Tl Tollowed the H“\'t‘l’—ﬂ;bﬁmlﬂltl ‘ni the I'.'l‘l‘Wﬂ‘?‘
hoom had produeed o nmber ol failures af 1-u|hhr' e'nmpnmesul .
the vears before this Comitles reported and in sote of those ur
proﬁmim'ﬂ and the direefors had made sabstantinl profits nu(t;ox
theae companies belore the) Fited. The Compaies f\i!t-.’::d '
made prm%siun for n nwber of nmilvrs'win‘rh feved to ?w st}u 1:1
every prospectus el imposed new oblirtuons and liabilibes ?:
directors of companies, B olso ve-introduced the comjpuirory m: ;f
of 2 company s aceonnts, Tlig had appeared in the Act of 1+
bt had Dieen otmifled Trom sabseginent Acts,

2 Tn 1905 a Consmitiee under the Chairmpuship of Sir
fobert Reid (subsequently ord Toreburn, 1,00 was‘se:,t. _up‘ 1{0
inquire whal amendmenls were LeCessary in the Acta wl.]lalmg, rn‘
joint atock compinies. This Committes r‘ecommenﬁed t at e‘;e‘t_‘,“
company shoutd he obliged to file ;mr:m}wai\}' 4 ﬁi:l\v:ne}nl bc) ; f
affairs in the Torm of o balance sheet which wonld be nvailable for
inapection by every member of the [-mhiu‘, It alao _nmdl' ‘re_‘cmu}
mendnbions tn relation to the recognition of the apecial ]romhn;: (]Jl
“family” compansies called privale compalies. 11 had been held
by the 1onse of Lorda in Saloman o .'\‘q!mmm and Gompany
rd. (1897 A.C. 2) that there was nothing in the companies t.;‘\cts
whivh prohibited the registration of & company with 7 mem B{;‘
6 of whom held a small mmber of ahiroa on behalf nf‘ the seventh,
who owned the reat of the shares, The advantages of incorpors Hon
and Himited linbility were so great that many family businespes
had heen eonverted into companies and. in most of them, th?
Artictes of Assovintion imposed rest ricliona on the free t.:.-mésfer o
(he shares in the company. This featore, the .I'P.Fihr!chl()!.l otn
transfer of shares, was and s the m-ain characteristic of pr;va. e
companies, Private conipanies had, 1n fa.ch, COtE mL}O exisrg:uc;;
luny hefore 1007 but the Act of 1907 V\«:hl(?h was paafu:}t asta. e
of the Report of the Loreburn Conunittec niade le oty
provision for them by providing Hut w private t‘nmpun% cou t
registerad with two members only and that it ahould be exi{np
fronn the obligation to file n balanes aheet for public mspecr;ﬁnl.
The Act of 1907 huposed an abligation an epmpaiies to 1.e i
Babance sheed for public inspection but exewmpted pnv}ﬂtfe (.r;nr
panive Trons this ohbigation. The |nf|v:‘1tr‘ comnpany was (]e, 1;)1&( tg:
g # company i which restrictions were nnpose'.fr{'1 ihe
Veticles of Associntion o the fransfer .”f ghares, in wie ; i
nousher ol wmemhers of the company did not exceed 50 ﬂnb n
which the shures and debentures of the eompany had not e_anB
offered to the public. Many of H'u-.‘atrmli‘r!r klunlt}ed. (‘:ompa;\}::’
previonsh incorporated nvni]nd_nf this legisiation by converuhy
{hemaeives inlo private eninpames. :

21. The two main developments of company formutlonbsmce;
1907 Diave bheen, firstiy, the romarkable increase i the number o

i . EI—— fa—
o, : [—

private companies registered in this Btate and in Great Britain
und, secondly, the developent of the ''holding company’ as
diatinet from the operating company. The holding company was,
in the main, the child of the operations of financiers interested in
the development of the Dismond Fields in South Africa before
and alter the Boer War,

25 All the Acts from 1862 to 1907 were consolidated by the
Companies (Clonsolidation) Act, 1908, 'This Act was amended and
added to in iwiner details by the Companies Act, 1918, the
Cowpanies  {Foreign Interests) Act, 1817, the Companies
{Particulars of Directors) Act, 1917, and the Compsnies (ite-
constitution of Records) Act, 1924, which was the first company
law statute passed by lhe Oireachtas. These Acta now eonstitule
the stntutory provisions governing compsnies in this country,
apart from certain specinl enses. The Act of 1924 dealt merely with
the reconstitution of records consequent on the destruction of the

Companies Registration Office when the Customs House in Dublin
whs burned.

96. Tn March, 1927, the Minigter for Industry and Commerce
appointed a Committee to investipate the law and procedure
relating {o bankyupley wnd the winding up of companies in
Snorstdt Tireann. Onr collengue, Mr. (Gabriel Brock, was a
member of this Committes,

27. In April, 1928, the Committee issued its frst intefim
report denling with the reform of the law relating to bankruptey
arrangements and made defailed suggestions lor moendmentr of
the law. The law relating to bankruptey in this country is
vontained i the Irish Bankrupt snd Insolvent Act, 1867, the
Bankruptey (Ireland) Amendment Act, 1872, and the Debtors
{Treland) Act, 1872. ‘These Acts were pnssed at a time when
commereial conditions were very different to what they are now.
There is no branch of the law which more urgently requires reform
than the law, relating to bankruptey and it is o matber of great
regrel that no legislation of any description was introduced as a
resuit of the ﬁeﬁo{f of the Commnittee on the law of bankruptey.

98, tn Tebruary, 1080, the Committee presented its finnd
report in relation to the winding up of companies and societies.
T'he Comunities recommended that the Companies Act, 1999,
which had heen enncled in Great Britain should be adopted in this
cauntry. Detailed recommendations ag to the impravement of the

law relating to the winding up of companies were made by this
Cominittes.

2%, No legislation was iutrodaced as a result of the recom-
mendations of thig Commitiee,

30. In Januvary, 1925, the President of the Board of Trade in
the Vinited Wingdmn appoinied n Committee to consider and
reporl what amendments were desirable in the Companies Acts,




1908 to 1917, This Committes recommended & number of for-
reaching changes in company law. Mr. Wilfrid Greene {subne-
quently bord Greene) wes the Chairman of the Comm;t.t‘ee and
the report is frequently referred to as **ihe (freens report’’. 1t is
referred fo under this name in our repart.

a1, Most of the recommendations of the Greene report were
embodied in the Companies Act, 1928, nnd the existing law and
the changes made by the Act of 1928 were conaclidated in the
Companies Act, 1929. This Act did not apply to Northern Treland.

92, In 1932 the Companies (Northern Ireland) Act was passed.
This Act was based on the British Act of 1929. The Act of 1032 18
the Comnpanies Act which is now in force in Northern Treland, 1t
appears to operate satisfactorily and we u.ndemmnd that there has
been no significant demand for ite alteration.

33. In 1939 the British Parliament passed the Prevention of
Praud (Investments) Act, 1939, the main objects qf'wh!ch were
the regulation of the business of dealing ip HeCl-lr!t‘leB, and the
prevention of fraud in connection with denlinga in inveatments.
it does not apply to Northern Ireland.

34 In June, 1943, the President of the British Board of 'I‘ra_de
appointed a Committee nnder the chairmanship of Mr. Justice
Cohen (subsequently Lord Cohen) to congider and report what
major amendments were desirable in the Compar_nes_ﬁt, 1928,
and in particular to review the requirements presc‘(;i Vitalation
to the formation snd affairs of compantes and
afforded for investors and for the public intered,’
this Committee (usually referred to as 'the '_
recommended a number of major alterations it ¥
company law. Some of these were not accepted s
in the Commpanies Act, 1947, which followeq_fs
which was a preliminary step to the Companies '.
Companies Act, 1048, is an immense Act {.:ontn.i 11
and 18 schedules and taking up 363 pages in the Sie
in the legislption now in force in Greal Britain go
law.

35. In 1952 the President of the Bonrd of TT#G
Committes to consider whether it was desirahle
Companies Act, 1948, so a8 to permit @he issue. of _
value. This Committee, under the Chairmanship of
1.. Gedge, reported in favour of the introduction 3
par value but legisiation to make this change in th
vet been introduced. ,

36. The foregoing briel summary of 'the
company law ia the barest ontline of the subject.
Committees, Specisl Committees and Parlipmq
have reported on this branch of the law. In additi
not dealing expressly with company Jaw han affectod
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ment of company law and the economic structure of the company
inatitution. In thia State the Control of Manufactures Acts, 1932
and 1934, and the provisions of the Finance (No. 2) Act, 1947, in
relation to the 259 stanp duty and the Acts amending the Act of
1347 have affected the company law and practice in an indirect but
noticeasbie manner.

37. Conditions in this couniry since the achievement of
independence have required the direct intervention and participa-
tion by the State in muany activities of great national importance
for which private capital was not forthcoming or which were
considered to be of a nature calling for public ownership. In these
cases, & separate corporate status was, for many ressons, essential.
This problem has been solved in two different ways. One has been
she establishment of atatutory undertakings such as the Electricity
Supply Board and Bdrd na Mdna, having many of the features of
a company but of & completely different character. Buck bodies
are clearly wholly outside our terms of reference. The other
solution has been the creation of companies registered under the
Companies Acts but largely governed by special Acts. Examples
of these are the Dairy Disposal Company Limited, Mianrai
Teoranta, and Ceimici Teoranta. Such companies are of an
indefinite charecter and it is probably fair to say that the Tegis-
lature in creating them has availed itself of & convenient expedient
but bas produced bodies of & hybrid character partaking simul-
tanecusly of the nature of limited companies and of the nature of
statutory undertakings.

38. Sir Horace Plunkett and his fellow workers in the Co-
operative Movement, made an ingenious use of the Industrial and
Provident Bocieties Acts to incorporate as legal persons the co-
operative societies which now play so large a part in our economy.
These societies, while essentially very much of the sasme nature
a8 limited compsnies, are not governed by the Companies Acts.
The legielation under which they exist and function has unaveid-
ably been considerably strained. Such societies are also outside our
terma of reference but we think it right to state that it does appear
that the time has long since come in which {resh legislation for
their governance is very necessary and we are glad that s
Committee has been appointed to report on this important matter,
It is, we believe, true that no gresi inconvenience has resulted
from this use of statutes designed for quite different purposes but
i would appear that in many respects the working of such
societien could be much simplified and greatly improved by
appropriate amending legislation. Sueh societies to-day play a
part in our national life only second to that of Hmited companies.

39. In the course of cur inquiry, we have not neglected to give
consideration to the varying forme of company law in countries
other than those in which, as in Ireland, the law has evolved out
of what is known as the Common Law. In general, there are
certain noticeable differences in the company inws of the various
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Furopean countries. In these, the ronl is to be found in the Civil
Law and in the Code Napoleon, bolh of which, descended from
the Roman lLaw, bave [ormed the basis of the law of mosl
Ihtropean Stetes. Such systerns may be as good as or superior to
ours, In our opinion, however, the systemn as 3t has existed here
for 8o many generations is so exsentially a part of the general set-
up of our community that it would be wholly undesirable to
cousider at this stage any radical departure into new fielde. Any
such change would cause inconvenience and give rise to innumer-
sble difficulties without any compensating advantagea. In our
opinion, the mnin structure of the system as it now exists is sound
and has worked satisfactorily and any major or fundamnental
alteration is wholly undesirable: any such change would create
very great difficulties alike to businessmen, accountants, lawyera
and the revenue authorities.

COMPANIES IN THE 8TATE

4. The increase in the number of companies registered and
in the paid-up share capital of these companies since the establish-
ment of the State has been remarkable. 1n the [ollowing table we
show the total number of companies with a share capital which
swere on the register on the dates mentioned, together with the
srodunt of the paid-up capital of these compunies. The figures for
the nutnber of companies do pot include companies incorporated
under special Acts or friendly societies or societies incorporsted
under the Industrial and Provident Societies Acts or companies in
cotrpe of liquidation or removal from the register. The figures for
paid-up capital include the amounts which have been treated as
having been paid in respect of shares which were issued on the
tale of & business or undertaking to & company.

As at Number of Paid-up Share
3lst December Companies Capital
_dmeschyear | o
£
1925 1,466 36,073,772
1930 1,741 37,917,667
19356 2,358 43,357,139
1940 3,829 51,730,656
1945 3,84% 63,827,971
1950 5,734 01,036 904
1955 7,486 133,213 009
1956 7,757 140,664,101

This table shows that between 1925 and 1956 the number of
companies haviug a share capitad incrensed hy 4009% approxi-
mately and that the amount of paid-up capital of thess companies
incrensed in the same period hy 300%, approximately. A consider-
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able percontage of the private companies formed in this period
would appear to be companies incorporated io meet counditions
naposed by the Control of Manufactures Acts, the Finance (No,
1 Ael, 1947, and to deal with {axation and death duty problems.

§1. 'I'he formation of privitte companies hog been the caure of
the remarkable increase in the Iotal nomber of companies
recistered. The following (able shows that between 1925 and 1956
the number of public companies having a share eapital han
senrecky changed while the number of private compauies having a
share capital has considerably increased, The figures for 1025,
FEME and 1935 are estinales, as prior to 1937 separate purticulars
for public and private companies were not published.

As at Private
318t Decernber |Public Companies Companies
1925 368 1,088
1930 361 1,380
1935 359 2,000
1946 362 2,567
1945 336 3,513
1960 357 - 5,377
1955 375 7,111
1956 372 7,386

42, Tn 1937 the amount of the paid-up share capital of public
companies was £25 million approxinmteiv, while the amount of
the paid-up share capitel of private companies was £22 million
approximnstely. Tn 1956, the last year for which figures are avail-
able, the amount of the paid-up share capital of public companies
was £56 million approximately and the amount of the paid-up
share capital of private comnpanies was £85 million approximately.

43. None of the figures given in either of the Tables includes
commpanies incorporated outside the State which have returned
particuiars to the Registrar of Companies or which have estah-
fished a place of business in the State, nor do they include licence
companies, guarantee companies or unlimited companies not
having a share capilal,

44. We are convineed that all company legisiation in this
couniry should be based prinmsariiv on a recognition of the fact that
the greal majority of companies in this State are small private
companies and that elaborate legislation involving heavy and
oxpensive profesgional and clerieal work should not be introduced
unless v strong case for its introduction is made. We have not
fieard anv such cnse, We deal with thie aspect in greater detail in
thee subsequent paragraph, which contains a statement of the
peneral principles upon which we have acted,
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45. We have found no evidence of any very substantial abuses
of the law of companies as at present existing in this country. In
broad outline the existing legislaiton would seem to have operated
in o satisfaclory way but since the Companics (Consolidation)
Act, 1908, came inlo lorce public attention has been drawn to
certain aspecta of company law :—

{a} Private Companies.

There has been some public discussion whether the
exemption of private companies {rom the obligation to file
a balance sheet with the Registrar of Companies for public
inapection should he abolished or modified.

() Subsidiary Companies.

Many public companies and a number of private com-
panies have formed subsidiary companies which are always
private companies. In these subsidiary companies the
parent company holds most of the shares and appeinta all
the directors. The suhsidinry company has not any oblign-
tion to file accounts with the Rlegistrar of Companies and
the form and contents of the balance sheet and profit and
ioss account of the parent company do not usnally give
much information in relation to the subsidiary company.

(c) Accounlts.

The Act of 1908 does not specify the items which have to
be shown in the balance sheet of a company. The practice
of grouping together a number of different items in one
lmyp sum makes it virtually impossible for a sharebolder
or & creditor to obtain an accurate view of the financial
strength and position of the company in which he is
interested. The accounts of some public companies in this
conntry have ahown in recent vears a marked improve-
ment in presentation following the precedenta established
by the British Companies Act, 1948, and influenced by the
desire of both directors and auditors to produce more
tnformative acecounta, The same, however, cannot be said
of the wecounts of private companies and, in many cases,
the nceounts of auch ecompanies do not give any informa-
tion of any real valee to the shareholders.

(d) Minority Skareholders in Companies.

The position of @ minority shareholder in a private
compiiry mny fregquently be an anfortunate one, particu-
tarly if the majority shareholders apply the greater part of
the profits of the company either as directora’ fees or ne
salaries. This s a particularly acyte problem in this
country where the profits which are available for distribu-
tion are very often paid out as directors’ {ees or salaries
and not an dividends,
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el Loans lo Directors.

Sowe cotpanies make joans to their directors often with-
put charging interest on thent. In some cases s company
s given w debenture to one or nwre of its directors for
monles ostensibly previously owing. The company then
orders goods for which it does nol pay. When the goods
are delivervd, a receiver is appointed by the debenture
holder. The receiver then lakes possession of the goods,
sells then and pays the proceeds to Lhe debenture holder
and the creditor geta nothing.

(I Winding-up.

The winding-up of companies is an expeusive and slow
procedure and the creditors have little control, particalarly
i Lhe cuse of w voluntary winding-up. Moreover, the
winding-up of & cotmpany by the Court ab times discloses
instances of fraudulent and dishonest behaviour by the
directors and the Court does not seem to have power to
impose suitable penalties.

—

lowiployees’ Shares,

A number of companies in Great Britain bave established
honus or profit sharing schemes for their employees. In
imany of these schemes the company issues shares in its
capital to trnsteea and the dividenda on these shares are’
used to supplemeut the enrnings of the employees, who
thereby share in the prosperity of the company. Express
provisien in aid of such schemes js made by the British
Cotnpanies Act, 1948, and the Companies Act (Northern
Treland}, 1942,

&

46. The public appreach to companies has changed during the
last 40 years. While this has not led to a demand for any specific
relorms, it alters the climate of public opinion, The "'laissez faire”
approach to economic matters has been abandoned and State
direction, supervision and control of the production snd distribu-
tion of wealth have become u feature of modern life. A company is
no longer considered to be Lhe business and property ol the share-
holders alone. Many companies find themselves regarded and
treated as ‘‘public utilitics’". The Stute has, to a considerable
extent, ngsuined the obligation to guard the interests of those who
are employed by the company and in & nminber of cases, partion-
larly those of manufacturing compames, has, by the grant of a
greater or fesser degree of protection or of tax concessions or other
benefils, forwnrded the inderests of Lhose who hinve invested in the
company. Li returi, the State claima that it 18 eutitled to exercise
ineasures of control over the activities of the company. We nre not
concerned to pags judgment on this developnient. The fact is that
the State tends {o exercise these functions and this in ite turn
lends to u demand for more public information as to the affairs of
companies.
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47, We thiuk thal we should

GENERAL PRINCIPLES

Blate e general principles

which we have [ollowed in our recotnmendations.

{n) The systen) of company faw in force in this country has

(b

~—

been developed by a gradual process of growth in response
to commercial needs. The company is 4 more satisfactory
commercial organisation than the parinership. The
corporate form and the principle of limited linhility make
it possible for companies o obtain capital from members
of the public and those who invest in the company can, in
Hiost cases, Jook forward to a reasonable return from the
roonies which they have invested. We consider that the
system of company law in force in this country is generally
Hatns{actror)f. 1t is well understood by and familiar to the
public. This is particnlnrly so in the case of the commer-
cial and trading comnmunily. Alterations should be made
only when a reasoned case is cstablished.

The attractions of the company as a commercial organisa-
tion are shown by the steady increase in the number of
private companica in this Stete. The number of public
companies is small. "Phere have been compnratively fow
nstances of losses lo investors by failures of public
companies, This we attribute in large part to the care and
vigilance of the members of the Stock Hxchange and in
smaller part to the comparative smallness of the State. As
the small private cowmpany occupies such a dominant
position the cominercial life of this State, company legisla-
tion should not, merely in order to block possible but rare
abuses, impose unnecessarily heavy expense for profes-
sional or clerical work or for documentation. Many of the
cotnplex provisions of the British Companies Act, 1948,
are, In our opinion, net approprinie here. The systern of
cotnpany law here should be us simple and Rexible as
possible, congislent with adeqnate protection for the
public, employees, creditora and sharcholders,

Wg are satished thal the greal majority of eompanies in
t-hlf_s State are honestly conducled and 1<u:m:\;_:nd. Cagen in
which frand and dishonesty oceur in the inanagement of
companies receive wide publicity,  This, anfortunately
tends to produce an inpressian that there mayv he some-
thing inherently disreputable in the company as a form of
comercial organisation. There is wndoubtedly n tend-
ency, enpeeinlly in the cnae of private companies, lo dia.
regard or to be carcless nbont the obligntions which the
law imposes ag to the making of annual reburns or even as
to the keeping of bagks of necount. Such laxity often aripea
{rom indolence in complving with requiresnents myin
tnkienly regarded as inere techaienl details,
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(& Much of the public discussion on company motters and

{a

{f

——

-~

sone of the svidence given to us shows that there is a
belief that losses to those who give credit to companies or
who take shares in companies can be avoided by sections
in Acts of Parlimnent. We think that the remarks of the
members of the Loreburn Committee on this topic are as
apposite now a8 they were 52 years ago:

“Limited companies, it is hardly necessary fo say,
enjoy no immunity from insolvency and when a
limited company becomes insolvent, its unsecured
creditors undoubtedly often sustain heavy losses. But
such losses {(whether the result of misconduct or mis-
fortune on the insolvents' part} are incident to all
denlings with traders whether incorporated or um-
incorporated. The Legislature cannot insare against
guch losses. 1t cannot, in the case of trading com-
panies, secure skilful management or success in
speculative enterprises. Those who choose to deal
with limited eompanies must take the risk of doing
so0, must make their own inquiries and act on their
own judgment’’.

Company legislation in this country should not depurﬁ too
far in its general prineiples from Company legislation in

Great Britain and in Northern Ireland. The encoursge:-

ment of outside investors is part of our public policy and
we think that a system of company law which corresponds
broadly with that in force in other countries is a material
inducement to investment in this country, There is already
a large volume of DBritish investment in industry in this
country and any major alterations in company law might
affect the volume of this, The trading connections between
this State and Great Britain and Northern Ireland are so
close that n common philosophy of comnpany law is desir-
able. Moreover, compauy law as it exists in Great Britain
is farailiar to business and commercial cireles in the
United States and in tho conntries of Continental Tiurope.
Further, there is a scarcity of Irish textbooks on company
taw and nccountancy. This i due entirely to the very small
mnacket for such books so that authors and publishers find
it difficult to mect the expenses of publication. The legel
and accountancy professions here must rely largely upon
Tenglish texthooks, the value of which would be consider.
ably diminished il the two svstems of law did not corres-
pond in broad outline,

Farly in onr deliberation we considered whether we would
recommend changes in the Companiea {Consolidation)
Act, 1908, or whether we would recommend the introdue-
tion of & new Act which would repeal the Act of 1908, We
recommend strongly that the new legislation should not be
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by way of awendment of the Act of 1908, bt that an
entively new Al should be introditeed. I'he ndvaniages of
having the statiie law in one Acl are considerable and,
indeed, wo e giad o note that in s nnmber of recent
slatites of o consolidutory chmmeler this principle has
heen recognised. o we have recommended that 2 new
consohiditing Ace should bhe introduced, we have not in
this Heport dealt with alterations of a purely minor
charneter, We have fonnd Part € of the Green Report very
heipfal in this respect.,

(gl We have regarded the questions of general economic and
social poliey ar owteide vur bers of reference. We have
tob made any reconuneiadiations in relation do the Control
of Munuleebures Acts or staop duties or the statutory
requirements alfeeling the nutionality or residence of
directors or shareholders, ’

B, We wonld ersphasise that we consider the enforcement of
the requireinents of the Companies Acts as a mabler of major
importance. In most cuses in which prosecutions for offences
under the Conpsinies Aets sre bronght, there is o tendency lo
regird the ollences aa beims (vivial or teehnieal. tnearporation ia a
privilege and the terms upon which il is granted should he
ohserved, Tt is necessary in the public interenl that compliance
wilh the requivements of the Acts should be enforced. We recom.
mend that minimam fines should be prosided by the new Act.

RECOMMENDATIONS
CONRTUPUTION AND INCORPORATION
MuMoORANDY 0OF ASROCIATION

M. Seaton 4 of the Companies (Consolidation) Act. 1008,
provides that persons who wish to form a company nuat sign
their wames oo a Memorandun of Association and Seetion 4
provides that o the case ol 1 compuny limited by shares the
Memprandan miusl atate the objects of the compauy. Section 7
provides that o cotnpany nay not alter {he conditions contained in
Ha Memoranding except in accordance with the provisions of the
Act Bection U allows o compny to alter the provisions of its
Memorandinn with respeet (o the abjeela of the company. The
alteration e 10 he caeried ont by w speeiat rosotution and hae then
to e confiemed by the Comrl. The objects of o company are
confined to lose expressls mentioned v the Mesarndnm or
such as sy he implied therefeom, Any econtriet or transaction
not avthorised by the Memormedum e nifra pires the Company,
doea nol Mnd i and doer not create any legal obligation, This
principle wan oryrinaliv inlended to protect the shareholdera of the
company. 1t was thought that the sharcholdera shonld be informed
of the lvpe of businesa the company intended in errTy o, ag that

%0

phe directors would be unalde to cndanger t{hgahnre‘noldera'
monies Hy carrying on oller types. The pritciple was aiso
intended to protect those wio deal with the corapany. .’\t)y person
who deelt with the company wae rcgu-nlpd‘as having notice of the
contenta of the Memorandun and {Juult with the compuny on the
hasia that 10 wan Bis duly to ascertain whether the proposed truns-
setion way within the powers of the company. §t was unbmw_iuonil},
neld that a contrict or teansaction which was not suthorised by
the Memarandum wan void wnd condd nal he rr\tiﬁm] or ‘H(]()!‘!()("L}
by tha aharcholders of the company. Becanse of thia principle it is
pow custonary to draft the objects of w company in ihe very
widest terms and to confer on the coinpany powers to carry on
almost any type of business or activity. 'This hos resulted in the
ohjects elnuse in Memornnda of Association bc!ng drafted W:ll;h
undue prolixity. Thus, the purpose of the doctrine of nllra vires
has heen largely defeated. Tt does not now give any protection to
the gherehiolders or the creditors of the company and becomes
waste of time and paper. There is much in-favour of the view that
the doctrine should now he wholiy abolished and thai every
company should have the sume powers sp an individual whether
these are conferred by the Memoranduin or not.

30, We have decided, however, although with hesitation, not
ta reconmend the abolition of the doctrine. Such a recommenda-
tion was made by the Cohen Comniittee in 1945 to the President
of the Board of Trade but was not adopted by the British Parlia- -
ment and we must asmume that there were sirong ressons for this
decision. The doctrine in part of the low of Great Britain and of
Northern lreland; it has been u distinctive fenture of company
taw for a considerable period. On the other hand, however, we are
satisfied that the necessity to obtain the approval of the Court to
the alteration in the objects should be aholished. The making of
the application to the Court has to be advertised, it involves legal
expenses and the application necessarily takes time. We consider
that & compnany should have power by special resolution to alter
its objecta and, if our recommendation in a later portion of this
Report, that the passing of a special resolution should require one
meeting only, be ndopted, the proposed method of alteration will
be carried ont more quickly and with little expense. Our experi-
ence is that objections to the alierations in the objects of a com-
pany are never made, but we think that provision should be made
that the holder or holders of, in the aggregate, not less tha_n 159,
of the issned share eapitnl of the compnny should have & right to
apply to the Court within 14 days after the resolution is passed to
disallow the alteration and that, on such application, the Court
should be given power to malke any Order which it thought ﬁﬁ.
provided that any shareholder wha has consented to or voted in
favour of the resolution should not be entitled to make or join in
mnking such application. We atrongly recommend, accordingly,
that provisions corresponding to those in Section 5 of the
Companies Act, 1948, shonld be adopted.
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Power or Company 1o Horo Lawnp

- bk We are aware that doubt exists whether o company
meorporated in the late Uniled Kingdons of Great Britain and
Ireland but oulside lhe State or in the present United Kingdom of
Great Britain and Northern Freland has power to hold lands in the
State. We are of opinion that a company incorporated before Gth
Decewber, 1922, in any part of the late United Kingdom of Great
Britain and dreland now has and always bad power to acquire
and hold lands in the Stute and we recommend that a section be
introduced in the new Act declaring this to be the law. We are
also aware that doubts exist as to whether a company which is not
meorporieled i this State bul which has returned particulurs to
the Irish Companies Office under Section 274 of the Act of 1908
has power to hold land in the State. Many of these difficultien
have been removed by the Mortinain (Repeal of Iinactments) Act,
}954, but we consider it desirable that there should be a section
in the new Act giving express power Lo companies incorporated
oulside the Staie which return particulars to the Compenies
Registration Office to acquire and hold lands in the State.

ARTICLES OF ASSOCIATION

52. A company may adopb as its regulations all or any of the
Articles of Associntion in Table A, which is in the First Schedule
to the Act of 1008, Many of the Articies in Table A in the Aet of
1908 are unsuited to modern conditions and it has become
customary to cxclude the whole of Table A snd to ndopt & new set
of Articles. This involves heavy printing expensen and ns we
attach considerable importance to the provision of a wew and
up-to-date set of Articles appropriate to both public and private
compunies, we have drafted n set of Articles of Association for
consideration by the Parliamentary Diraftsman. These are con-
tained in appendix A to this Report.

53, As presumably the statute will be introduced and passed in
the Linglish bagruage i would seems desirnble that the Irish
version of theae Articles should be included in the statule itself
and not left merely to the translation which is of no statutory
effect and in that event we wonld suggrest that the Table A in the
Irigh language should be termed Taibihle AA.

NameEs oF COMPANTRS

4. Linvited liability companies are charneterised by the word
“Limited’" at the end of the name. The practice has grown up of
using the word “Teornuta’ in the smune renae. Por this there is
no stututory authority. There should be express provision that the

word ““Teoranta’ in the name of n company has the same effect
a3 the word “‘Tdamited’”,

55. A few ecompanies with o name in the Finglish langnage
have adopted the practice of using an Irish translation of their
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pame. There should be statulory provision thai a company may
seade under no name other than its name as actually registered.
Where it is desired to substitute a name in Irish for a name in
isnglish or vice versa the normal procedure for change of name
should be followed. No company shounld vse more than one name.

56. Section 8 of the Act of 1908 provides that a company may
not be registered by a name identical with that by which &
compny in existence is already registered or so nesrly resembling
that name as to be calculated to deceive, except where the
company in existence is in the course of being dissoived and
consents (o its name being used. There is nothing in the Act of
1Ot which prevents the promoters of a new compuny adopting &
name similar to that of a well-known American or _Bntlsh
comipany or adopting the name of a friendly society or an induost-
rial and provident society formed in this country. The Registrsr of
Companies has no power to refuse registration of such names.
Phere have been cases where small companies have been formed
in this Btate with a name similar to those of well-known and
eatablished British and American companies. In .such cases, the
company the name of which has been UBt’:Jd may bring an action in
the Irish Courts against the company which hes been incorporated
under this name, Such an action is expensive and, as the company
formed in this country ususlly has a small paid-up capital, the
company taking the action is not able to recover ita costs of the
proceedings. The main consideration, however, is f:ha.t there i8 &
serious risk that the members of the public will believe that there
is some connection between the company formed in this State and
the well-known company which is not so formed and will be
thereby misled. In addition, we know that companies with a very
amall paid-up share capitel bave been formed thh‘ hames which
contsin words such as ''insurance’’ or “‘assurance’’ : the use of
these words undoubtedly suggests to those who are not familiar
with financial matters that the company has a large paid-up
capital.

57. We recommend that the Registrar of Companies should
have discretion to reject any name which he considers ie calculated
to mislead. In addition, we recommend that & company should
not be permitied to use the words “insurance’’ or ‘‘assurance’’ in
its name without the consent of the Minister for Industry and
Comnerce and we consider that a similar restriction should be
imposed on the use of the equivalent words in Trish in the names
of compnnies. We recommend that there should be an appeal to
the High Court agninat the decision of the Registrar of Companies
not to permit {he use of a purticalar name and that on the hearing
of such an appeal. the Registrar and any other persons interested
should he permitted to appear. The onus of proving that t}?e
suggested name is not calenlated o mislead the public sho}ﬁﬁ ite
o the appellant. The rules made under the Act should provide for
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the advertisuinent of the hearing of the appeal ao that all interested
parties tuay have an opportunity of appearing,

SHARE CAPITAL
Rebremannn PrerpreNcs Soanss

8. A cotmipiny cauhnot issue redecrighie preference shares
utider the Act of 1908wy the redemption of shares is u reduction of
the company's capital. 1f 0 company wishes to redeon any of its
shares, it s to bring the approprinte proceedings for reducing its
eapital. We think that the power 1o isae redesmable prefevence
shires shiould be given to all companiea provided that the Articles
ol Assaciation make due provision for this and tha proper safe-
guards are adopted. The Majority Report of the Commission of
Enquiry infe Banking, Currency awnd Credit, 1938, recormmended
in paragraph 621 that legislalion should he passed tn enable
compinies to ereate and isane redeeminble preference sharen, The
power to issue such shares shonld be conlerred on all companies
which have or take the necessary powers in their Articles.

59 We reeonnmend that the following salegunrds should be
introduced :

() Redomption shoald be allowed aolely aut of profits which
wonld otherwise be available for dividend or out of the
proceeds of a new issue af shares inade expressly for the
purposes of their redemption: :

(1 Such shares shonld be redeemable onlv when they are fullv
paid

(vt When such rhares nre redectied otherwise than out of the
proceeds of a new iksne, a sum equal to the nominal
amanel of the shures redeemed should be transferred ont
of profits which are available for diatribution as dividend
to a rererve fand to be ealled “the capital redemption
reserve fund’'. Thia capital redemption reserve fund
rhould he capable of heing converted into fully or partly
paid shires bt whether ao converted or not should be
treated as if it were share capital of the company and the
pravisions of the Act in relation to the reduction of the
share capital of the company should apply to it.

(@) The balince sheet of the company shonid atate how much
of the issued share capital of the company consiats of
redecmiable preference shares, We dead with this matter in
mmore detail in our recommendations in relstion to
accounnts.

(e} Any premium which may he pavable on redemption should
be provided out of the profits of the company available for
distribution or out of the companv'a ghare premium
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sccount. Our recomnwndations in relation to the com-
pany's share premiwm recount appear in paragroph 79
hereof.

60, The section dealing with redeeminbie preference shures
ahtould provide that the redemngpdion of aueh shares sy a company
ig not a reduction of the mmount of the company's nuthorised
share capital. It should alsn pravide (as i3 stated in the preceding
puragraph} that the eapilal redemption reserve fund may be
applied by the company in paving up unisaued shores of the
company on capitalisetion and that when a company bas redeemed
any preference sharea il shonkl have power to issue shares up to
the nominal umount of the shares redeemed ag if the redeerned
shares had never heen issued. Redestnable preference shares do
not fit easily into the scheme of capitnl stiunp duties. In order to
remove doubt we suggest that the section shonld provide that
when a company redeeng any preferonce shares and issuen shares
in place of those redevmed. the share capital of the company
should not be deemed to he incrensed for the purposes of Capital
Stamp Duty.

issue or SHAREs T &4 THRCOUNT

61. The issue of shares at & dircount has been discussed in
many of the Reporta of the varions committees which dealt with -
company law. "T'he originnl view was that pryment in full for
sharen issued in the price of limited liability. When a company
wag permitted to pay a commission to those who procured
subscription [or its shares, the company was, in fact though not
in name, issuing shares at u discount becanse the obligation of
the company to pay a commission meant that the company did
not have availahle the full amonnt paid lor the sheres, The
evidence which we have heard sugirests that the insue of shares at
a discount is & desirshie reform. Ro long a8 shares have a nominal
value we find it difficult to justify in principle the issue of shares
at & discount bt we are infinenced by the evidence which we have
received on this point and by the faet that in Great Britain and
Northern Ireland slires may now be issued ot a discount. In s
fater part of this Report we recommend that the Jegirlation to be
introduced should make provision for shares of no par value and
thus the importance of the nominal value of the ghare capital will
be diminigshed. The argnments in favonr of angd ngainat the issue
of shares at « discount will he fonnd in the Reports of other
commitiees on company law, and we do not propose to repent
them here. Tl in important, however, that stringent safeguards
shonld be provided to aveid an inflation of the nominnal share
capital of the company.

62. We recommend that every companv should be given
sower to isgue at a discount shares of n elass which have alreadv
been issned. The anfeguardn which we angpest are - —
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(s} T'he issue of the shares at a discount must be authorised
by a special resolution of the company and must be
sanctioned by the Courl.

(b} 'Phe resolution must apecify the maximum rate of discount
at which the shares are to be ssued.

{¢) Such issue must not be imade within three years after the
date on which the company {i{ it is a public company) was
entitled to connnence business or, in the case of n private
comrpany, alter the dale of incorporntion.

() The shares to be issued at a discount must be issued wjthin
6 months alter tie date npon which the issue is sanctioned
by the Gourt,

{e} 'The balance sheet and the annual return should state in
clear terms the discount which has been given and, in the
cane of a prospectus, the discount which in being given.

(1) A substantial minimum penalty should be provided for any
company and every direclor, manager and secrefary
thereol which issues shares at a discount without comply-
ing with the requirements of the section.

Snanis oF No Tag VaLup

63. Since the Companies Act, 1862, every share in a company
limited by shares (as distinct from a company the linbility of
whose members is not limited) and which is registered under the
Companies Acts must have a fixed nominal value attached to i,
Section 8 of the Act of 1908 provides that in the case of & company
limited by shares the memorandum must state the amount of the
share capital with which the company proposes to he regintered
and the division thereof into shares of a fixed nmount. An ordinary
share in a company is, however, a defined proportion of the equity
or surplus assets of a comnpany. TF the underlaking of the company
bas prospered and if the sharcholders have retained o subatantia
proportion of the profits in the company instead of distributing
them us dividends, the value of the share considered as » propor
tion of the equity of the company increases. This is not due to any
myvatery of company law or finance but 1o the fact that the profits
retained have increased both the value and the earning power of
the business of the company and the value of the share may thu
be greater than its nominal value. Moreover, the decline In the
value of money and the greab changes which bave ovcurred ir
price levels may have considerably incrensed the value of the
coinpany's assets expressed in terms of money. As an ordinar)
share represents a certain proportion of the equity of the company
the price of the ordinary share will tend to rise when the value o
the companys’ assets is inflated by the change 1n thg 'vaine o
money. It has, therefore, been suggested that the giving of 1
nominal value to an ordinary share in a company is misleading. /

share of no par value has not any nominal value attached to it and,
therefore, avoids the misleading effect created by the share having
& nominal value snd by the dividend being siated as a percentage
ul nominal capital.

G4. In the United States of America the issue of shares of no
par value has been permitted mince 1912 and in Canadn the issue
of such shares has been permitied since 1918, The satne is the case
under the company laws of certain continentnl countries. Bhares
of no par value in such companies are dealt in on the Dublin and
Liondon and other Stock lixchanges. The introduction of sbares
of 1o par value in this State was strongly vrged on us as a desir-
able reform by one of the membhers of the Dublin Stock ¥xchange
who gave evidence belore us. We have also considered the report
of the Committee on shares of no par vnlue issued in January,
1954, We are aware from public speeches thet it is part of the
public policy of the State to encourage investment in this country
from the United States of America and from Canada and we
helieve that the introduction of shares of no par value would act
a8 & considerable inducement to such investors.

66. We consider that a very strong case for the introduction of
shares of no par value has been made and we recommend that
companies in this Btate should be permitted to create and issue
such shares. If our recommendation be accepted, it will be neces-.
sary to make a number of consequential smendments in the
Companies Acts. In addition, it will be necessary to amend a
number of sections in the Control of Manufactures Acts, 1932 and
1934, in the Acta imposing stump duties on the fransler of innd
and in the Agricultursl Prodnce {Cereals) Acts, Appropriate
provisions as lo the duty pnyvable on the capital would also be
required.

66. We recommend that the Companies Acts should be
amended so as to allow the issue of ordinary shares of no par value
but this shonld not extend to shares which have a fixed dividend
element or a fixed element of repayment of capital or to shares
which confer a right to a fixed dividend and a right, in addition,
to participnte in profits. Companies should be given powers to
convert by special resolution their ordinery shares having a
nominal value into shares of no par value and where there is more
than one class of share, the approval of the holders of each such
class shonld be obtained by extraordinary resolution. Companies
ghould be aliowed by special resolution to eonvert their fully paid
ghares of no par value into shares having a par value,

6T. The ordinsry share capital of o compnny should be
requiredl to be wholly either in the form of shares having »
nominal value or in the form of shares of ne par valuwe: no
company should be allowed to have ordinary shares of hoth these
descripbions at the same time,

¥



68, Shares of no par value may be partdy puid, but in that
event, this shonld be stated clearly on the share certificate, in the
balance sheet, in the annus! retarn and in other relevant
documents.

$9. All companies (public and privite) should be aliowed to
isgue shares of no par value on the terms we have slated.

70. 1f n company issues sharce of no pur value, the whole of
the proceeds of the issue of shares (whether it is u first or
aubsequent issue) should be carried to u stated captal aceconnt. In
the cuse of an issue for o consideration other than cash, & som
equal to the value of the consideration as uasessed by the directors
should be carried to the sluted capital acoount. Whete a company
baving ordinary shares of a nominal value converts them into
shares of no par value, the whole of its paid-up capital (whether
ordinary or preference) together with ita share premium account
should be carried to a stated capital account. Similarly where a
conipany converts its shares of no par value indo shares having a
notinal value the stated capilal shonld be earried to paid-up share
eapital account.

71, The transfer of resarves and other aurme (o & stated cupital
account {the wprivalent of capitatisation) and the splitting of
shares of no par value shoubd require the approval of the company
hy speeiad resolution,

79, We wish to emiphasise that shares of no par value will not
involve any losg to the Revenue in any way. Although the dividend
oh such shaves is slated in teris of a money Bon and not &8 a
percentage, income lax will be dedneted from the dividend at the
appropriate rate.

IPENANCIAL VRNISTANOR BY A COMPANY Fort THE PURCOHASE OF ITS
OWN SUARES

73, A company limited by shares may not purchase its own
ahares heeanse sach a purchase necessarily involves a reduetion of
the capital of the company and & reduction of eapital ta permissible
with the sanction of the Court enly. Althowgh a company cannot
purchase its own shares, donbt exisis whether a company i8
entitled to give financial assistance for the purchase of its shares.
Such a transaction is certainly againet the epirit of the Coropanies
Acta, We are nware that in = muvber of enses, compnnies have
given aubslantial loans to the directors to enable them to take up
on allotment or to purehase shares in the capital of the company -
in motne enrea the company his guneanteed the repnyment of
loans incurred hy directors and other shareholders for the purpose
of acquiring shares in the capital of the company. We thini it
essentiz] that transactions such as this shonld be prohibited in the
clesrest ferms.
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74. A wore subtle method is for & company to arrange that its
aubsidinry cotnpany will purchese shares in its capital. In such
rascs, the parent company subscribes for shares in the gubsidiary
compuny and the money received by the subsidiary company is
mnediately applied in taking up shares in the holding company :
the paid-up share capital of both companies is increased by this
method. This method of inter-company finanee sbould be pro-
hibited. '

IimenovYers SHARES

75. As a company cannot purchase its own shares, it is
inpossible for companies in this State to provide benus or profit
whiring achemen for their employees under which shares in the
eapital of the cormpany are held by trustees upon trust to distribute
the dividends received amoug the employees. In such schemes the
company sets aside some portion of its profits and uses them fo
pay up in full shares in its own vapital which are lield by the
trustees. Another method is for the company to pry a proportion
of its profits to truatees who then apply the monevs in taking up
shares in the capital of the company. Such forma of honus schemes
are highly desirable and the representntives from the trade union
oriraniantion in the course of their most helpful evidence informed
na that they were in favour of them, The social and economic
ndvaniages of such schemes are so well known that we do not
conrider it necessary to deal with them in any detnil. ’

76. We have dealt with cmployees bonus schemes separately
from the purchsse by the company of its own shares becage we
consider that the importance of the subject justifies sepnrate treat-
ment. ‘The two subjects are, bowever, closcly conuected. Our
recommendations in relation to the two headings are that the Act
should provide that it should not be lawful for a company to give,
whether directly or indivectly. whether by means of a loan,
guaranter, provision ol security or otherwise uny finnneinl assist-
anee for the purpose of or in connection with o purchase or
subscription wade or to be miade by any person for any ghares in
the compuny or, where the conipany is a subsidiary company, in its
prrent company. This general rule should not apply to two cases.
'The firsl relates fo the provision of meney for the purchuse of or
subseription for Tully paid shares in the corapany or its parent
company when the purchase or subscriplion ia by trustees for
shares lo I held by or for the benefit of employees or ex-
waplovees of the company including direclors end ex-directors.
The secand is thal where the lending of money is the mein
businesa of o company, the section should not prohibit loans to
peraona other than directors or sharcholdera even il such losna
should prove to be used for the purchase of or subscription for
shares iu the company.

77. In this part of our Report we do not denl with the
definitions of parent and subsidiary companies. This is discussed
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in detail in the paragraphs of this Report dealing with the obliga-
tion to file accounts with the Registrar of Companies nud in those
dealing with the conlents of a company's necounts. Fn subsequent
parsgraphs we recommend that ene definition of subaidiary
company shoeuld be adopled for all sections of the Act and that a
cotnpany ia u subsidinry company il anether company is v inember
of it and controls the composition of the Bourd of Directors or if
another company holds maore than one hall in nuober or in
nominal valne of its equity share capital or shures having voting
rights.

Issupr o SHanes ar A Pazsivwm

78. A company may issue shares in ils capital at a price equal
lo the nominal value of the shares or it may issue shares at a price
greater than the nominal amnount. When shares are issued ab a
premium the preminm s not part of the capital of the company
for any purpose bub inay be capitalised and converted into shares.
The directors are, as the luw now stands, entitled to pay the
premium to the shareholders by way of dividend or to apply it as
income. We consider that any such payment is undesirable : the
person subscribing for shares who pays a premium does not draw
& distinction between the amount paid in respect of the nominal
value of the share and the premium and we think that the
premium should be regarded as part of the eapital of the company.

79. We recommend that when a company issucs ghares at a
premium, a sum equal to the amount of the preminms received
should be transferred in the balance sheet to an acconnt to be
called “'T'be share preminm account’™ and that the provisions in
relation to reduction of capital should apply to the share premium
arconnt as if it were part of the paid-up capital of the coinpany.

B0. The Act should provide that the amount atanding to the
credit of the share premium wccount may be applied by the
company in paying up uniesued shares of the compauy which are
to be issued on a eapitalisation or that it may be used to pay any
preminm pavable on the redemption of redeemable prefarence
shares or of any debentures of the company.

81. The application of these provisions in relalion ta premiumes
received on Lhe issue of shares made hefore Hie passing of the Act
would cause grent difficulty. In some cases, companies which have
issued rhares at a preminm have carried the premiwm o oo share
premiunt account. We reeommunend  that the new provisiens in
relalion to premiwmg on shives should apply only to shares issued
at a preminm after the dale upon which the new Acl comes into
force. Tt will alse he necesanry to provide that the provisions in
relation to share preminma shall nat apply to sharvea of no par
virlue as these have nob a nominal value,

30

NuMpBRING of SgAnes

82. Heclion 22, sub-section (2) ol the Act of 1908, provides
that cach share in u company having o share capital shall be
distinguished by its approprinte number. In public companies the
obligation to number cach shire creates a considerable amount of
clevicnl work i the keeping of the Share Register of 4 company
and the issuing of shure certifientes. The vendor of 200 shares in &
company who sells thent an the Btock Fxchange will rarely have
200 shares with consecutive nunbers: his 200 shares will probably
consist of four or five blocks of shares. When a transfer by such s
vendor is presented to the Company [or registration, a number of
entries bave o be made in the SBhare Register and the nurnbers of
the shares have to be copied on to the share certificate. The
obligation to number shares may be avoided by converting the
shares into stock but companies are not always willing to do this.
There are some advantages in having a nuber attached fo each
share in the capital of a company bul we consider that, in the case
of a public comnpany, the expense and delay which numbering
creates outweigh any advantayes.

#3. We recommend that the requirement that each share in &
company having a share capital shonld be distinguished by its
appropriate number should be retained but that an exception
should be made for shares in a public company. In such a
company, the obligation to number shares should not apply if all

igsued shares in the company or all the issued shares therein of & -

particular class are fully paid up and rank pari passu.

84. We appreciate that if this change in the law be made, some
public companies may elect to retain the numbering, Certain Acta
(such as the Finance Act, 1957, which grants certain tax conces-
sious not available to shures issued prior fo Ath Angust, 1932)
contuin provisions complinnee with which is rendered simpler by
the retention of numbering, 11owever, we are of opinion that such
retention should be a matter of choice and not of obligation,

CERTIFICATION 0F TRANSFERS

85. ln the last twenby years o practicr called “certification of
transfers’’ han developed on the transfer of shares. When a vendor
sells shares in a company, he has lo deliver to the purchaser a
transfer of the shares together with a stock or share certificate
relating to them. In sorme cnses, howoever, the certificate which
the vendor has cannol be delivered {o the purchaser. 1f, for
exunple, 100 shares are bought on the Stock Iixchange, the
vendor may be the holder of some 500 shares for which he holds
one certifieate and he will not be prepared to give the certificate
relating to the 500 shares to the purchaser. If he applies to the
company for the issue to him of two new cortificates, one relating
to the 400 shares which he is relaining and the other relating to
the 100 sheres which he is seliing, there will be somne delsy and

8l



expense. Similarly, if he in selling 500 shares and setls 100 to one
purchager, 100 fo another. and 300 to a third, it will be necessary
for him to get three new certificates, ‘Che practice ol certification
of translers has been evolved to get over this difliculty. When s
vendor sclls some of Lhe shares the subject matter of one share
certifieate, he lodges the ecrtificate rebuting o all the «lnres which
he helds, together with a transler velating to some of them, with
the company und the company certifies on the iransfer that o
certificate relating to the number of shares denlt with by the
tranafer has been deposited with it. 'This certilied transfer is
accepted by the purchaser who does nhot require the delivery to
him of n share certificie relaling to the shares which he has
purchused. The purchaser subsequently receives [vom the com-
pany & certificate for the sharcs which he hus purchased and the
vendor reccives ohe reluling Lo the shores which be has retained.
The Couria have decided that when an official of the company
with authority to certify the transfers does go without the share
certificate baving heen lodged with the company, he i not acting
within the scope of his authority and his certificate dues not bind
the company or render it lizble for damages to the buyer, The
purchaser exnnob thake inquiries as to the sulhority of the official
of the company who places the cortificate on the transfer and we
do ntob see any reason why the company should not be liable under
the certificate which the official has given.

86. We recommend that when a company certifies a transfer
in the above manner, the certifiestion shouid be treated ss a
representation by the conpany Lo any pergon acting ou the faith
of it that there has been produaced to the company such documents
a8 show a prima facie title to the shares or dehenturen in the trans-
feror numed in the instrument of transfer, When n certification
has heen given by a company and when o person aetg on it, the
company should e under the same lishility to hios ne il the
cerbification had been made fraudualently. "The compuny . however,
ghould not he taken as representing that the transferor has title to
trauefer the shares,

Recisrer or MpMmprre

87, Hection 30 of the Aet, 1908, provides that the Register of
Membera should he kept rt the registered office of the company
where it is Lo be nvailable for inspection. When the company is a
piblie company, the dily of keeping n Repister of Members or
Share Repister involves considernble clerieal work. and the
company often delegates the keeping of the ropister to its
aceauntants or to OGrms which are prepared to act nn registrars.
When thia happens the Register of Memhers is not kept st the
registored office of the compnny., We think that the commercial
practice of keeping the Register of Members at an office which is
not the registered office of the company should be recognised by
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the law, us we wie satisfied thub it results in o saving of tine and
expense.

85, W recoutiend thet the Regisier of Members should be
fept at the registerad oflice of the company or at some other oflice
of the company if the work of keeping the Hegister is done at
thisd oltice or at the office of some person wha has undertaken the
work of keeping the Register for the company. This, however,
ahouid be suhject 1o« provigion that the Regiter nust be kept in
the State and that the company shonkd send notice to the
Hewistrar of Companics of the pluce where the Register is kept
and of any change of that place wnd is wlso subject to our reconi-
mendation s to loveyrn registers in paragraph 102,

Repuerion oF CAPITAL

89, Although the present luw und practice in relution to the
reduction of Lthe eapital of n company is complivated, we ¢ongider
that it in generally satisfactory mid shonld not be altered. Tt is
casential that a reduction of capital should rdeeive wide publicity
<o that those who iy be affected by it will have an opportunity
of opposing the reduction and so that the Court sanctioning the
reduction may be made aware of wll the relevaut facts. Under
Hockinn 18 of the Acl of 1908 a cormipany which proposes to reducs
its capital wust add the words “and reduced’’ to its name [rom -
the date when the petition to the Court to confirm the reduction is
prevented, To most cases, e Court dispenses with the {urther use
of these worda when it s confinuing the reduction. We consider
that the obligation to add the words “and reduced”” to the name
of # vompany when the petition is presented should be nbolished,
but thid the Conrt should be given power to direct, if it 8o thinks
proper. that the words “and reducel” be added fo the nunie of
{he company for such period ua the Conrt thinks fit.

00, Wien the company seeking the reduction has u large
aumber of creditors, the obligation to prepare o list of creditors ia
olten an onerous task, We consider that the Court should have a
diserction to dispense with the preparition of a dist of creditors.

1. Under Heetion 10 of (he Met of 1008, 0 connpany whieh
fus neconeabated nosuny of undivided profits may, by a special
resobstion. return this sum or part of i to the sharebolders in
peduction of the paid-np eapital of the company and the unpaid
capital is correpondingly increased. T i not necessary to get the
wanchion of the conrt to this, The section has bectr severely
eriticised © ite meaning is obsewre and the power which it gives of
reducing (he paid-ap eapital of the eompany without the sanction
of the Conrt and without any publicity is undesirnble. We recom-
mend Ut Section 40 of the Act of 1908 be repenled and that o
correspanding section should not be intraduced in the new Act.
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Mamrioarion or Tranrs Cuatises

93, When the capital of o catnpany 18 divided into different
classes of shares, the Articles of Aseocialion generally provide for
the alteration or modification by the company of the rights
:Lttz?ch‘ed to any class of shares with the sanction of a specified
majority of the holders of the clnaw of shares the rights of which
are being affected. In some cases, the modification of the righta of
shareholders may benefit the holders of the ordinary shares. Those
who hold ordinary shares in the capital of a company frequently
hold preference shares, and they will nse their votes ns preference
shareholders in support of the modification, though it may not
benefit the preference ghareholders, Tt is neecessary that a company
should have power to maodify the rights of the various classes of
shares, We think, however, that when the righta or privileges of
any class are altered and when this modification can be carried out
ouly with the sanction of a certain majority of the hoiders of shares
of timt class, there should be n right given ta the holder or bolders
of, in the aggregate, not leas than 10% of the issued shares of that
clags to apply to the Court to have the resolution dissllowed. One
or more of such holders should be entitled to bring the proceedings
on behalf of the others and when such an application is made, the
resolution should not take effect until it has been confirmed by the
Court. Such an application should he brought within twenty-eight
days after the pussing of the resolution at the meeting of the class
of shareholders whose rights are heiny affected.

93. We recognise that it is desirable that the matter should be
speedll)'r decided and, therefore, that it would be desirable that
the decision of the Court should bo final and conciusive,

BEGRGANIBATION OF SHARK CAPITAL AND ARRANAEMENTS

94. Seclion 120 of the Act of 1908 provides that where a
comprotnise or arrangement I8 proposed between g com pany and
s creditors or between a company and s members or nny class
of them, the Court muy sunction Lhe COMPrantiae o arrangement
it eerlain majority of the ereditors or membera support the
cotnpromige or arrangesent, ‘Fhe effeel of the Conrt Order g to
make the commpromise or arrangement binding on atl the creditors
or members, Section 15 of the Act of 1908 provides that a
cotmpany himited by shares niny, by special resolution confinmed
by the Court, wodifly the provisions of ita Memorandnm of
Asgociation so ak Lo reorpganise ida share capital, whether by the
consolidation of shares of different clusres or iy the division of its
shares o shares of diffevent clirses. Uhis enn. however, be done
only when the approval of a very substantinl majoritv of the share-
holders whose rights are being affected has been obtained. Almost
everything that mayv be done under Section 45 may also be done
under Section 120 and it is often 1 mabier of diﬁi(",ilttv to decide
which procedure should be adopted. Seation 15 should he wholly
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repesied and Section 190 should be ammended so that all cases
which muy now be browght under Section 45 may be brought
under Section 120,

95. When a company brings proceedings to obtain the
approval of the Court to n compromise with its creditors, there is
congiderable delay before the approval is obtained, as meetings of
creditors have fo be swomened and heid. 1u ihe interval between
the insue of the proceedings and the granting of the approval, s
creditor may got judgment against the company and execute it
and thus get paid in [nll. We recommend that when a company
has issued proceedinga to obiain the approval of the Court to a
compromise with creditors, the Court should be given power to
stay all proceedings against the company until the application to
the Court hag been finully determined.

6. A prosperous company, the business of which is expand-
ing, sometimes decides that 1t would be in its interests either to
acguire all the shares in another company or to amalgamate (as it
is commonly called) with another commpany. The principal feature
of such a scheme or contract is thet one company buys sli the
issued shares of the other company. The great majority of the
shareholders whose shares are being acquired may sepport the
scheine nnd indicnte that they sre prepared to sell their shares to
the nequiring company, but o sisall minority may not be prepared
to do this or some of the shareholders may be dead and represents-
tion may not have been taken out fo their estates so that there is
no person capable of transfercing the shares, We think that when
such a schemne or contract has been approved by the holders of
more than 80% of the shares the transfer of which is involved, the
company which is acquiring the shares should be given power to
compel those who are not prepaved to sell their shares or those who
have not given any indieation of their wishes, to sell the shares
which they bold to the acquiring company. 'The drafting of such -
# section is n matter of somne difficulty but we have econsidered
Section 209 of the Companies Act, 1948, and it seemns to us to desl
satialnclorily with the mnatters which we think should be provided
for in such an amendment.

Prosirroruses aNp Orrers ronr SaLp

$7. When the directora of a company decide to offer shares in
the capital of the company to memhbers of the public generally,
they may do this in either of two ways. The company may offer
the sharen to the public for subscription: in that event, a
document called o D'rospectus, giving detaiis of the nnmber of
shares offered and information in relation to the company, is
published. 'The company may, however, instead of offering the
shares to the public, allot the shares to an issning house or to a
firm of merchant bankers or o a syndicate which then offers them
for wade (o the public. Share certificates in respect of the shares
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alotted wee sol bssued fo e dssuing havse butn etter of ailotnent
iz amsied By the cotapuny nd this s renonneed e favour of the
persens who aceept The offer for sales This wiethod ol offering
shares Lo the publie is catfed Ao offer Tor aale’ Phe docsinents
which are issued by the persots making (e ofler for sale to the
pubilic are nol s prospectus beenuse they are tot issued by or on
behail of the congrnny whose shaves e being ollered or by or on
helwll of snvene who has heen engaged in or inferested in the
formative of the company.

R Many ol the sensationsd fravds i the Tl century and i
the varlier ot of this eenbory related 1o the matlers stated rod
not stated in prospectused and the Companies: Aefs hinve imposed
increasingty stringent reguldions as (o the matters which must
be disclosed b a prospectus, 'Phe mudters which o progpectus muet
pow combiin e detailed in Section BE of the Aet of 1908, The law
t relation o the contertds of a prospectus is genernlly sabislretory
and alfords anadequate sufeguand Tor investors, There are, how-
ever, certrn aspects of it which coudd with advantage be amended.

(A) Pargreapdy (a) of sudesection | ol section B provides that a
prospecius neust atate the contents of {he memorandum
with ¢l nasies,  deseriptions and  addresses of  the
gighatories wd the nmnber of shares subgeribed for by
thew respeetively . This seema toous Lo be unnecesaary ;) the
memoratndinn s always a lengthy docment and we are
convineed that st does not give any information of any
vitlue tooan tovestor wnd that Tew (7 a0y) of those who
subseribe for shiaves i the cmnpany read il Moreover, il
i docimend ol pubbic record,

(B Paragraph 6y requives the sinimasn sobseription on
whieh the divectors auy procecd fo adlotoent {o be stated.
The imininnnn sibseription was originally introdoced o a
stfegunrd o cwsure thet s wleguate amonnt of capital
would he sobeeribed s that the company wight carey on
its business with o reasomble prospeet of profit. The
minimam subseviption iy however, be fixed by the
Avticles of Associdion and it has now heeome the practice
lee 3% 30 fowe oo siubseription, eausliv €7, and the
salegnard has hees rendered valneleas, We reconnnend
that the obligation to atabe aonimnnm subseriplion in the
prospectus should be repealed, Hois. however, important
that when shares are offered to the piblie. they shanld not
he stlotled 1o those who offer o (ake (hem vnless the
compainy obtaing by the offer of ifx shares sulicient capitnl
o eaaide if toearry oniis husiness, We recammendd that a
prospectus mesl  eontain particalrs - of  the minimum
armoun! whiel. in the opinion of the direclora, mast be
paised by the igsue of shares inorder o pravide
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(i the pryehsse price of any property purchased ot to be
purchised when the parchase price is to be provided
in whole or in purt ont of the proceeds of the issue:

(i) the expenses ol the isaue

tiin Ahe working espital of the company,

When these items are o o provided ont of some other
source, the prospectus should alate the smonnt to he 80
provided wind the seurees fram which nucbt:mmnnta are to
be provided, There shouid be a provision that if the
minimnm winonnt is not obtained by the issue to the
public, the company should be under an obligation to re-
fund to cach persan who subreribes for rhnres the total
amount subseribed by him nnd to cancel any allotment of
aliares miade 1o him under the appliention which he made.

(1) Seetion #1 does not impore on the company an obligation
{o disclose the nmount of the dividends which it has paid
in the years preceding the iasue of the prospectus or the
amount of it profits during preceding years, We Tecom-
mend Lhat every prospecius shonld disclose althel.‘ by a
staterment or bv an auditor's report inclu‘ded in  the
prospectus for ench of the five financial years immediately
hefore the date of its issue

(i} the rates of the dividends paid by the company in
reapeel of cach elass of ite shares:

(i) the pasets and linbilities of the company and its profits
ntd loRRes:

(iity the profits and losres of each of the mthﬂi_di_ari'ea (i{
anv} or the profils and lorses of all the subsidiaries (if
any) considered as & group.

[ (1n We conaider that auditors and aceountanis whese reports
form purt of n prospectus should bhe linble to those who
subacribe for sharea in the same way and with the same
incidents aa directora of the company, unless they eatublish
that they acted bona fide and withoul negligence,

(12} ‘Phe practice of irsting an abridged prospectus F!hﬂllld he
made illegal nuleas it s issued wirder a certificate of
exeruption duly granted by the Committee of the Dublin
Stock Fxchange.

09, Tns norpe cases the nethod of making an offer for sale
instead of iesming a progpectua is adopted to aveid the strict
requirenients of the law i refation {0 @ prospectus hut we are
sutinfied that in the gront majorily of cuses the m('t‘hud of making
an offer for sale is adopted hecange it is n convenient method of
underwribing the irane and enruares that the shores will be taken
ap. We think thal o distinebion shonld he dmwn between the
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cases in which.the offer for snle is made by arrangement with the
company, and those in which it is not so made. When the offer for
gale 18 made by arrangement with the company, the offer should
he Lreated as a prospectus issned by the company and all the
relevant provisions ol the Companice Acls and the law relating to
the contenls of and liability for stateracnta in and omissions from
proapectuses shonld apply to the offer for sale. This extension of
the law o relation fo prospectnses should apply only when the
company aliote or agrees to aliot shares or debentures or debenture
stock jg}ﬂgg&tﬂﬁ:g}g wn of an ofler of such shares, debentures or
dehenture stock being Thade to the public and an allotment should
be regurded as having beennade in conten plntion of such an offer
when the offer is made within 24 months of the allotment or
agreement to allot or the entire consideration for the shares,
debentures or debenture stock has not been paid or satiaficd at the
date when the offer for sale is made.

Urotrwiiting CoMmMISSION

106. 1t has been suggested that there shouid be some statutory
limit on the amount of underwriting comminsion which a company
shouid be permitlted to pay to underwriters. In most cases, the
Articles of Associntion of the company impose n limit on the
amount of underwriting commission and we do not consider it
desirable fo impose any statutory limit on the amount of the
underwriting commiamon which may be paid.

Fowrktan Hrarsrin
101, Bection 34 of the Act of 1908 enables a compnny whose
ohjecta include the transaction of business in a colony, to keep in
the colony & branch register of its mernbera resident there, and

such register is declared to be part of the company’s Register of
Membera, .

102. We recommend that every company incorporated in this
conntry which has n share eapital should be given power to keep
moany eountry in which it transacts business a hranch register (to
be called "a forcign register’) of its members resident in that
country. ‘T'he company should be obliged to keep at ita registered
office a copy of every entey in the foreizn register and to keep a
duplicate of ench foreign register. Fransiers of shares registered
in the foreign register shonid be exempt from Trish Stamp duty
unkess exeented in the Blade by one or inore partica. A munber of
companies incorporated in Great Bribain hiave branch registers in
this country, nmd we do not see any reason whv Jrish companien
should not have the same advaniage, '

NoMinre Soann-HOLDINGS
103. Section 25 of Lhe Act of 1908 requires a company to keep
n Begister of its Memibers and Lo show in such registor the names,
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,ddresses and occupations of its muembers and the number of
shares beld by each member, sud the dnie upon which esch person
was entered i the register a8 a member and upon which he ceased
v be & wember, Section 7 of the same Act provides that in the
e of companies registered in ngland or Ireland no notice of
anv trust is to be entered on the register, 1t is fundamental in the
geheme of eampony Juw as we know it that a purchaser of sbares
may treat the person registered ap owner of the shares as the
ahsotute owner nnd need nob inquire whether he is the beneficial
pwner or a trustee for or a nominee of some other person. This
principle bas been extended in this country and alsewhere to the
lnwe relating to estates in kand and applies to land the titie to which
is registered under Regiatration of Title Acts.

i04. Hince the first Companies Act was passed investors have
[requently bad shares and securitics registered in the names of
nowinees and o number of companies have been formed to sct a8
nominees. 14 would be difficult to deal with the many reasone why
it is expedient that shares should he registered in the names of
wotineen. kn some cases the shares nre so registered as a method
ol giving security to a lender : shares cannot be morigaged by a
doed of legal mortgage and if they are registered in the name of
the lender or in the name of a nomines acting on his direction, &
tender of money who has advanced it on the security of the shares
is shle to control the dealing in the shares and to receive the
purchase moneys if they are sold. In some cases, executors and’
trustees find it more convenient to have shares to which they are
entitled as execniors and trnstces registered in the names of
nubrinee compnnies, In other cases, they are registered in this
manner because a bank has undertaken the work of collecting the
dividends. For those who are not resident in this country the
sysiem has many edvantages and for others anonymity has
attractions.

105. 1t has been urged that the system of nominee registration
permits a director to-make use of confidential information about
the compnny as he'is wble to concen! his dealings in the shares of
the company by dealing through nominees. Tt has also been
suggented that thin practice enables those who control a company
1 concen) bhie from their fellow shareholders and the public.

106. We are convinced that in the great majority of cases,
aliarea nre registered in the names of nominees for legitimate
connmereial purposes. A prohibition of the practice would seriously
reduce the atiraction of ghares as an investinent and as security.
Moreover, it is almost impossible to frame » satisfactory definition
of beneficial ownership. For example, if shares are held by
trustees upon trust for a person for his life and after his death for
some other person, the beneficial ownership is divided between the
life tenant and those who become entitled to the shares oun his
death. The life tenant is never registered as owner of the shares
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Becnuse registuition of the Life fenant as owner of Lhe shares would
creabe gread problems Tor dhe benstees nod wonld andeed produce
an dinposaible and ndolerable situntion, s the life tenant could
sell the shares wind get the proceeds, Tie cegistration of the ife
tenant, logether with those entitled after his death, would ereate
Ble diffioulties,

107 1t has s beens spggested Hent tongh registention in L
piptner of nominees showhl ool e peoliibited, an obligeiion shouid
B dmpused oo evers emher ol the oy o diselose o the
cotpiny the benelicial ownershigy ol the ghares of which he is
registered o owaer and e the campany shonld heep n regiater
i wlsely the benchiend ownerslop world be shown, This suggos.
Lion found Favour with the members of the Coben Comnnibtee, but
wat nol accepled by the Biritish Parliniment. The principat argu-
ment against o sastens of diselogure ol the beneficial ownership is
{he bpossthifidy of devising a satisfuetory definition of . More-
over, =uelya systens wonbd bpeose o biege nnownd of clerieal work
ot encl company md the guestions involved e so diffienlt that
constant reconrse Lo the camgpany s bepal wdvisers would be neces-
sirv, A smnher of conyuines incorporated i this conniry have
taken power i their Articles of Mssocmtion to require the share-
holders o dizelose fo e divectors of e company the benefieial
ownerslape ol shares bedd by thern so that the diveetors ave able {o
ensare fhial the conpany "s simreholdugs comphies with the Control
of Mwadneturves Xets or with the Piosnee Aot where the income
taux eoncession s boen granted, These powers are rvely used. 71
the divectors of o eonspoy deeide thad (hese powers are necessary,
thes waad adopt themn, bt we doosel think it desimble that s
genernl legul obliztion should be hnposed on all entipanies (o
tstke inguiries inlo and {o keep records of the beneficinl ownership
of ite shares Tondeed. any =och provisioss, however enrefully
drafted, would be easy of evasion and, therefore, wonbd fail to
rheck seeh abinses GF any) naanay exisl.

0K The argument Hiat some condrob of Lhe svaten of nomines
regialrations is neeersary to prevent directora making profits by
deatingrss i the company s shares is et by our suggeation in a
fater parl of this Heport that every company ninat keap a record nf
the denlings jnits ahares hy ite directora,

PRIVATE COMPANTES
Priviernms

169 We dive giready veferred o the history of the develop-
ment of the private company and o the dominant porition which
thiz instituton holda in the legal framework and connnercial life
of this Atate. The Companien Actr give certnin privileges pnd
aninnities to private companies, (1 Sael a cotapany need not file
i halaner cheet with the Registrar of Companien: (2) it mav he
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{orined by two persons instend of seven signing the Memorandum
ol Association; (3} on its forsontion, consents by directors to act
need not be filed nor necd o hist of persons who have consented to
wel as directors be delivered to the Itegistrar; {4) it need not
ubtiin o minimuns subseription befove it ailots its shares; {5 it
iy cotnmence business iminediately after registration, and has
Aol to el wocerbificate ontitling o to conunence business; (8) il
need ok file the report for the statutory meeting: (7) it is exempt
from the provisions of Seation P of the Aot of 108, which gives
t the holders of preference shares, debeatures and debenture
stock the smne right as ordinary sharcholders to receive and
mepect the bulanee shoets ol the corapany and the reports of the
naditors and other reparis.

IxEmprion ok 'mivase CoMPANIES PRoM ORLIGATION T0 FILE A
Baraner Sugwer

110, The cxemption of private companies from the obligation
to include a copy of their lasd halance sheet in the annusl return
maede to the Hegiatenr of Companies is the most important and
{he most controversial of the privileges piven to private com-
puntes. n a subsequent pavt of this reporl we recommend that a
profit and loss neeonnd should be altached to the balance sheet of
every company, thut the balance sheol and profit and loss account
must contain many delails which are in this State nobt now
customarity ineluded iy these docwinents and that public com-
panies havimy suhsidiary companies should prepare group sccounts
which will khow the position of the pareat company and its
subsidiaries viewed a8 one enterprice. The filing of these doeu-
mentés lor publie inspeclion would minke private companies almost
equivalent to public colpanies and would make available s
considernble imonnt of information nbout the trading activities of
private companies fo their trade cotnpetitors. The objections to
imposing an obligntion on private companies to file their accounts
for publlic inspection ure so considerable that the arguments which
are advanced in support of the aholition of the privilege have to be
carefnllyv examined.

111, The firat argument advanced is that the growth of the
practice of forminy subsidiary companies has destroyed the
“private’” charncter of such private campanies. The subsidiary
company of a pmblic company is almost invariably o private
company, In some cases companies have n mbsidinry company
hecanre they have purchased the business of another company snd
the most economical and convenient manmner of earrying out the
franenetion was to buy all the shares in the other company. In
other cases, coinpanies have formed subsidiary companies when
thev wish to start a new tvpe of husiness. or when they consider it
wise to put one type of buasiness into a separate department. The
snagement and administration of various types of businesa is
more efficiently earried on throngh a series of sobaidiary com!
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panies, and it is convenient to have separate accounting system?
in each eompany. We sre salisfied that there are aubatantin
commercin advanlages o be gmined by the formation and opera-
tion of auhaidiary companies.

11¢. 14 s said thal the directors of the parent company are
nsually directors of the subsidiary company and thal thuyl:?\r;-
therebuy enabled to pav themaelves dircelors’ remuneration w 1101.
is not disciosed to the shareholders in the parent company. 1 on
recommendations in relafion to acconnts and group .RCCOL.lHtﬂ be
accepted, & public company baving subsidiary compantes yv:ll hs}we
to pregmre its balanee sheet aud profit and loss account in suc ]‘]8;
manner cthat the financial position of the subgidiary companies wi
be shown in the acconnts of the parent company and these w}slll
also show the nasets and liabilities of the parent company and 1tl‘e
subsidiary company as one unit. If the parent company I8 & public
company, ite accounts will have ;n he filed ; if it i a_pravnte conm-
pany, cach shareholder in the private company will, il our recor?i
mendations be adnpted, receive both a halance shfaei;‘and & proh
and loss acconnt, and will have the right to be furnished with ;x
copy of the balance sheet and profit snd loss account of each

suhsidiary.

113. No figures are availahle to show the extent fo which the
practice of forming subsidiary companies has d_evelnped. We
wnderstand that the number of subsidiary companies does not at
most exceed 750 out of the total number of 7485 private com-
panies on the Register. Much of the discussion on this matter is
based on an exnggernted idea of the numhor, of ﬂuhmduﬂypﬂmi
panies and on the suggestion that the formation or acquisition o
subaidiary companies has something sinister i 1.

114. The Cohen Commumittee recommended that private com-
punies with a small number of members carrying on buame%& .OE
no great size and in which no other company was the hene }?tsy
owner of any of the shares should not be obliged to file their
accounts. We are convinced that the great majority of privnt?
comparies jn this Stale are coinpanies with a small number o
wembers carrying on small businesses and in which other corirll~
panies are not ta any extent the heneficinl owners of ashares. The
conditions in Great Britain in which approximately forty]per
cent. of the private companies are, in one sense oOF anot 1(;:‘,
anbsidiarics of other companics nre enbirely different to the
conditiona here, The growth of the subsidinry company does not,
in onr opinion, give any sapport to the argmment t.lm}t- the e‘{(em;{:;
tion of private companies from the obligation to file their accoun
should be abolished or restricted.

115. The next argument sdvaneed is thaé Al private com.
panies should be required to file their aceonnts for public inspec-
{ion heeanae the information thereby  dinclosed wonld he of

assialance to those who bave to frame the general economic policy
ol the Btate and to trade unions in formulating wuge claims for
their miensbers. The information required for these purposes would
aol be given by the type of accounts we recommend. Company
accounis do not and should not disclose the amount of the turn-
over of the company o the expenses of production, distribution,
adiminisiration and mavagewent. The trade wnion officiale who
gave evidence belore us emphasised that the fgures for turnover
and for expenses of production were those in which they were
interested and which they thought should be disclosed by the
accounts of & comnpany. Inlormation for general economic planning
inay be obtained under the Siatistics Acts, 1926 and 1946 indeed,
a number of the witncsses who gave evidence to us complained of
the cost and labour of supplying the information required by the
forms issued by the Statistics Office and used this as an argument
agninst an obligation to prepare more detailed acecunts. If an
obligation to disclose information for the purposes of economic
planuning or wage negotiations is to be imposed, we consider that
it should be imposed by un Act passed for this purpose and that an
obligntion should not be imposed by the Companies Act for a
purpose unconnected with those Acts. The trade union officials
also complained that one of the semi-State concerns had formed
subsidiaries and that thev were unable to get any information
about the profits of these when wage claims were being negotinted,
The desirability of semi-State concerns promoting private com-
panies as subsidiary companies is a matter of general economic
and, perhaps, conatitutional policy, which we regard as being out-
sida our terms of reference.

116. Another argurment advanced in support of an obligation
on private companies to file their accounts ia that preference share-
bolders and holders of debentures and debenture stock of a com-
pany are not entitled to receive copies of the company's accounts
uniess the Articles of Associntion provide for this and that, in
most cases, the Articles of Association do not impose an obligalion
on the company to send copics of their accounts to them. In a
subserquetit part of our report we recommend that every ¢ompany.
whether public or private, should be ohliged to send a copy of its
balance sheet and profit and loss aceount to all prefersnce share-
holders and to all holders of debentures and debenture stock.

El

177. Tt has also heen suggeniod that thore who are considering
givig eredit to o company would be better able to decide the
fineneial strength of the company and ita credit-worthiness if thay
coukl inapect the accounts of the company and that the benefit of
limited liability would be gnarded from abuse by the filing of
nceounts. Tvery company has to make an anwmual return to the
Companies Registration Office which may be inspected by the
publie. Atthough it gives n considernble amount of information
aboul the capital of the compnny, anr axperience i8 that very faw
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of those who give eredil {o companies feke addvantuge ol the
mforaedion which i pives, Fle major sk taoa person givity
eredit 1w eonnputny is thst the compuon has iven a debenture
and thal the debenture holiler neiy appoint s reeeiver over the
assets of the computy and o gain prionsy for fiig debl but the
exisienes of w debontitre churged on e assets ol the canipriy is
disetosed by the eotpay s Ole i the Conprenies Hegdalvabion
Office. Athorh ao tspection of the acconnds ol acompand might
e of setie assisbsee G ereditor or Lo those dhinking of giving
credit fo the colapas . we consider that the advnbiones whieh i
wonkd confor are completeie ontweighed Ty the serin ohjertions
fo mipesing an ohiation an private cotnpinies Lo Rle their
seeounts for pubhie ingpeetion,

118. The publication of the accounts of anall compuies might
disclose valuable information to trade eompetitors. 1§ the frade
competilors ire lnrge concerns, the snall company does not gain
any bencfit from sueh publication. 17 the trade eampetitor i8 an
idividoal or a partnership, the sinali compiny does not gel any
information from the accounts of the individual or the parinership
beeange these have not to he Gied. If there are bwo businesses in
rompetition in a country town and one is o company and the othey
in not, i1 woudd he impossible fo justily a law which impoged on
the eompany the obligation o ke availible to the public
bformntion ahent ite fusnees aud s profits and which did not
impose Lhe aume obligation on the other, Moreover, i the small
company sustaing a loss fnany vear. its eredit will be serionsly
affected i the amount of the st becomes widely known. Tf
partnerships and indevidnds carn it on business wore obliged to
publish their acconnte there wight possibly e move reason for o
aimilar oblization being imposed on privide companies, but nstil
aeeh an ohbigation s impored on partiershiys and individuals, we
consider i sueh nu obligation shontd not he imposed on private
cEnpanien,

119, Lustly, the ablipation impoged by the British Companies
Aet, VMR, an private companies fa file their aceonnts for publie
inapection doek nol apply 4o the sisall Funity hoginess incorporated
ar o comnpany and il heemne necesrary to define the enmpanies
which were exetnpl from the ebligalion to doso, The ainfement of
the conditions giving exemption from  the ebligation to file
acconnts for public inspection is i the Seventh Schedule to the
At of 1048, T0 ig extremely complex s provieton had bad to e
made for the eases where ahares were held by exeentors, trusiees.
hanks nnd finenee cotnpanier, The diffienlts in framing any
definition of the small private comopany may well be illuatrated by
the following quolation from the Seventh Schedule to the Act of
1948, which Schedule deals with the case of shares in one private
cotpany held by a aecond private comprny
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C6 (1) The firat of the basic conditions shall be aubject Lo
an exeeption {or shares held by another private company which
W iisell an exepl private compaty

Urovided that 1his exeeplion shall not apply o, taking sll

the following conpanies logether, that is Lo sry—

(a) The contpuny whose exeimption is i question (here-
alter o s Sebedule refesved 1o as Uthe relevant
compuny'};

(b oy cotmpany hokding shaves Lo which this exception
has to De applied in determaning the relevant com-
piny s right to be frented ag an exempt privabe com-
prany; and

(@ wny further company (aken iito account for the
parposes of this provise in determining the right to be
so trealed of any company holding any such shares as
aforesaid: the total number of persons holding ehires
in Lhose companies s more than 50, jeint shareholders
Bwing treated as a single person and the companies
themselves nud (subjeel fo snb-paragrapb (4) of this
parngraph) their eniplovees wnd former employees
being disregnrded.”’ .

Tlere Dave been many compliints in recent years of the
ohaeure lnsguage in which the fegisiation of «il Partinments is
expresred. This s, of conese. prinnrily due to the complexiby of
the madters with which  auels Jesistion and. |n:1t'{it:l}lé.rlv.
Revenue legislation must perfores dedd, Phe notion of the small
family company as distined from the anbsidizry company is one
whieh must receive aceurate definition if the law is to be enforced
and we are satisfied that anv attewpt Lo differestiate the small
privicke compauy frone the subsidiary neecssarily involves the type”
al provision quoted above, ‘

120, We recommend that the exewmplion of private compauies
frans the abligation to file their aceonnts with the Registrar of
Cinnpienien should he continned and that the exemption shonld
apply te all private comnpanies,

Do ok Siancpotbens oo {Ecrive Copirs or THE AccorsTs

121, Einder Section ELE of the Net of 1R, the holders of
preference slves and debentures of @ company have the same
vivhi {0 receive the balanee ahects of the contpany and Lhe reporta
ol the auditora na the holdere of ordinary ghires in the company :
this sectinn does not, however, apply to a private cotnpany. We
consider this to be wnsatisfactory and we recomimend that all
alyprebholders and debenture holdera of 4 company shonld be given
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the right to receive a free copy of the halance sheet, the profit and
joss nccount and the andifora’ and direclors’ reports and that the
company Ahenld be obliged 4o send these to then,

HERTRICTIONS ON e PRANSFER oF HHARES

122, The Articles of Association of a privide company musd
contain provisions reatricling the bransler of shares. In most cases
the direclors of a company are given the right o refuse to reginter
any transter of shares and provided they act bona fide, their
refusal to vegister a tranafer ts fnal, 11 is well settled that under
guch an Arbicle as this” (the Article i quention provided that the
directors might, in their absolute and uncontrolled discretion and
withou! assigning any reason, refuse to registor any transfer of
ghares) "'the divetors may refuse to registor o transfer. 1t is
equally well settled that the dircctors’ power in this regard is a
fiduciary one and must be exercised in the interest of the company
a8 8 whole. They must not exercise it arbitearily, eapriciously or
corruptly. 'They are not bound to assiygn their ressons, and the
Court is not enditled to infer merely from their omission to do 8o
that their reasons were not legitimate™, per Black, J., in e
Hafner, Olhausen v. Powderly 1843 1.1, 426, ab page 439, The
directors of a corupany are usnally the principal shareholders and,
in some cuses, they exercise their power to refuse to register »
transfer to persons who are not mcmbers, with the object of
compelling the person transferring the shases o sell them to the
directors : unfortunately, this is oflen very difficult to prove. Cases
of hardship do sometines ocour, particularly when the personal
representatives of a deceased sharcholder wish Lo sell shares in a
private company in order to secure mouies lo piy death duties.
The anly possible snendinent in the Jaw is that un appeal should
fie o the Court from a decision of the directors not to register a
tranaler, but we do not recommend this, Canumercial considera-
tions mav be. and very often are, very different from legal
eonaiderntions and the fueters which might eonsiderahly influence
n boardt of direetors might not earey the same weight inow Court.
"Phe Courls do not exist to tell divectors how to run the companies
which thev control, 'The restriclion on tranafers is a means of
preventing the trade rivala of (he campany [rom acquiring shares
i the company and of exchuling those from nembership who
might be undesirabie members. 16 s alao vahbiable as a means of
keeping a family business under the contral of the famnily nnd we
de not reconimend its removal. Tn cases where the power to refuse
to register transfers is nsed in an appressive fushion the sghare-
holders eoncerned will he given a further remedy il our sugges-
tions in paragraph 123 are adopted.

Orrnrssinn o MINORITIRS

123. In most of the small private companies which mnke up
the great majority of companies registered in this country, the
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principal shareholders are the directors and the profite which it is
decided to distribute are paid to them as directors’ reviuneration
or bonus. The result is that the dividends (if any) pnid on the
shares are very small. The holder of a small number of shares in
the capital of the eompany may receive practically nothing and
usnally fods it diffienli fo get any information about the trading
or the financial condition of the company as the Articles of
Assaciation do not usunlly impose on the directors the duty of send-
ing copies of the sceounts to Lhe shareholders. 1f one of the diree-
tors dies and his relatives do not take an active part in the conduct
of the business, the surviving dircetors may continue to divide the
profits among themselves in the form of directors’ remuneration.
iIf those who have inberited sbarea in a company try to sell them
the directors may possibly refuse to approve the transfer, with the
object of compelling the shareholder to mell the shares to the
directors at a low price. In such enses, the shareholder may bring
an action to restrain the payment of the profita to the directors an
remuneration on the ground that the directors are not acting in
the best interests of the company and that they are committing &
fraud on the minority of sharehoiders. The result of such an action
often depends on highly technical considerntions, mich ag the
application of the well-known rule in Foss and Harbottlr 2 Hare
461. A minority shareholder who is being oppressed by the
majotrity may present n petition for the winding up of the company
but an elernent of risk attaches to this remedy as the malicious
presentation of & winding up petition is a legal wrong. N

124, We consider that the best solution of ihis difficult
problem is to give the High Court power to impose s settlement of
the dispute on the parties when it is proved that the aifairs of the
company are being conducted in #n oppressive manner. We
consider it undesirable that the powers of the Court should be
fettered in any way but, to remove doubt, it should be provided
that the Court should have power in an appropriate case to compel -
soiie of the shareholders to purchase the sbares held by other
mermbers, ‘The Court should alro be given exprese power Lo make
a Winding Up COrder on the ground that it 18 just and equitable
deapite the existence of the remedy which we recominend. The
axistence of such n remedy and the threat of its use will produce n
more generons treatment of the minority shareholders. We have
considered Section 210 of the British Companies Act, 1048, and
we recormnmend s adoption.

CAPPOINTMENT OF [JIRFCTORS

125. A private company need nob (at present) appoint even one
director or a secretary. L our recommendations be aceepted, the
new Act will impose greater responsibilities on the directors of
companies and we recommend that a private company shonld be
obliged by law to appoint al least two directors and a secretary
who may, however, bimself be a director. '
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IPrauD 1y migs Manacespsr or Priv el CosPaNIE-

$26. Amost adl the cases mvoiving fraduelent npmagement of
compunies which bive conae belore the Courts i the lagt 20 years
huve related 1o privabe conspabies, Sowne of these fuilores’ have
have done gread dmmage Lo the connercind reputation of this
couatry. We appreciale that 1t w dillicull o promole honesty by
logistation. In olher parts of this Report we suggest alterations
whick wili impoge a personal liability on directors and share-
bolders who have taken part in fraudulent tradiog and our recom-
mendations relating o debentures will, i accepted, reduee the
sunber of connneteid ennds whieli are carried oub by the issue of
debentures at w date suitable 1w the fraudulent purpose. The most
potent delerrent to conipuny fraudr is, howover, the likelibood of
critsinak prosecution and we reconunend that in every case in
which instances of {rand, froudulent (rading or breaches of the
provisions of the Comipanies Aets come lo the attention of mny
Court, the Judge or Justice should fie obliged {o send 8 report o
e Attorney - General Tor consideration by hitn and this obligation
should apply whether an appeal Trone the decirion ol the Court is
Jodged or not. We also recotnmend that alf indictuble offences
under the Acl shold be prosecuted in the Central Criminal Court.
fn mmny cases the stitation of erininal proccedinga for offences
againal {he Companes Acta i bnpossible Deciise there 8 n bitue
Jinit on the prosecutions, We reconnmend thal all fisme Jimits on
prosecutions lronglhil by the Mtorney-General, the Minister for
fndustry and Conmerce or the Regestrar of Companies  for
offences under the Companies Aetx shonld be greatly extended
and we repeat our recommendation that aubatantial minimiam
fines should be tnposed for &l such offences.

MEGTINGS

Surcian, BESOLUTIONS

197. Uuder the Companier Aets cerlain resolutions are effec-
tive only if they nre passed as apeciad resolutions. A special resolu-
Linn vequuires Tno meetingg ool the first the resolution must be
passed By majority conaisting ol {liree-fourths of the members
present and al the second imectings has to e confirmed by a simple
majorilv of e members present. "Phe second mecting is asuslly
w Tormakits apd it i often diffienlt Lo gel @ quoram 1o attend. 17
the resolution his been passed by a three-fourths mujority at the
first teeling il is certain to be pasaed by a simple majority at the
gecand meeting. The neeesaity tn hold two mectinga canses dalay
and expense,

198, We reconmmend (hat o special resolution should require
onte anweling unfy and thal at that weeting a mujority of three-
fonrthia of the members entitied to vote who are present in person
ar by progy (where proxies are allowed) and vote shonld be
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rufficient. The notice convening the meeting should state that the
resohtbion will be proposed as i dpecial resolution. 'The minimurm
Jenzth of the notiee convening the meeting should be 14 days,
unless alf the members entitied to vote consent in writing to
shorter totice.

AJOURNMENT oF MERTINGS

129, Resolutions pussed at any adjourned meeting ore in law
regarded as having been passed ou the day on which the original
meeting was held. We reconnmend thut every resolution should be
deened to have heen pussed on the actual day when it was in fect
passed,

Puoxiis

130, 'Where is nothing in the Cowpanies Acts dealing with
proxies. Table A hna clauses ahout them but the Articles of mont
cotpaaies provide, contrary to the Standard Articles in Tabls A,
that n sharcholder cant appoint ns hig proxy o feliow shareholder
only. Tt in often impossible for @ minority shareholder to find
mnong his fellow shareholders = proxy whe is prepared to express
hig views. In many cases, the sharcholdér who wishes to appoint
a proxy thinks that his professional adviser would he the person
mast suitable to represent hing and best able to get » hearing. We
consider that a company should not be allowed to impose restric-
tions on the persona who may be appointed proxies.

131, We recomnmend that, notwithstanding anything in the
Arbicles of Associndion of o compuny. s member entitled to attend
and vote at o meeting of the company - mav appoint any person
{whether o member of the comnpany or not) s his proxy to attend
and vote for him snd that the proxy may spenk at the meeting.
Companies should be required to slate in notices convening
meelings  that shareholders mmy appoint proxies {whether
members of the compuny or not) to aitend meetings on their
bebutf und to vote therent,

142, Phe efficacy of the provisions in relation to proxies ia
often reduced by n provision in the Articles of Association of the
Company that docwients appointing proxies must be handed in at
the registered office of the company at lenrt 48 hours hefore the
meating,

183. We recommend that the Act should provide that
notwithstanding anything in the Articles of Associntion of the
Company. the documents appointing proxies may be handed in st
any time not less thun 24 hours belore the ineeting, unless the day
preceding the meeting be a Sunday or x public holidayv, in which
ease the tame should be 48 hours. '
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Voring v NOMINESS

134, We bave already relerred to the common practice of
baving shares registered in the nunes of nominees. In many cases
shares in a company are registered in the name of the nominee
company of the bank of which the shareholder is a customer. If n
norince company holde shares for u pumber of shareholders,
different instructions as to how the voting rights conferred by the
shares are to be exercised may be given to the nominee company.,
There is doubt whether 4 shareholder may use some of his voting
power in favour of o resolution and some of it ngaingt the same
resolution and we suggest thal the Act should provide that a share.
holder may, if he wishes, sither when completing a proxy form or
when voting himsell on a poll st o meeting, direct that some of his
votes should be cast for the resolution and sorne againat it or may
use only some of the votes to which he is entitled,

Anwuat BerunN anDp Asnvar Gexeral MEerTING

186. Section 26 of the Act of 1908 requires every company
having & share capitel to fle an aunual sumwary or return with
the Registrar. I'his punmumnary ig to condain a list of all the persons
who are members of the company and of those whe have censed to
be members since the date of the last return. 1t must show the
names, addresses and occupstions of ull the present and past
membery entioned in the hst and the nunber of shares held by
sach of the existing inembers and must contain a number of
prescribed details relating to the shure capital of the company.
The list of members is to be made up as of the fourteenth day after
the first or only ordinnry general meeting in the vear. 1n the cass
of a public cotapaity, the return must include » balanes sheet but
need not contain a profit and loss account. The list of members
snd stinmary rmust be contained in a separate part of the Register
of Members und & copy (signed by the Seeretary) of hoth the tiat
and summary mwust be filed within seven days after the expiry of
the snid fourteen day period.

In the case of a public company, the preparation of an annual
list of members is a laborious task and is rarely inspected. The
requirement that the list should shew the occupations of the share.
holders s unnecesaney. We do not see why the Register of
Mambers shonld contain the list of members and the summary.
We think that a company shouid nat he obliged to file the list or
the annunl summary in the vear in which it is ineorporated.
We recominend ;

(a} A public company should be nunder liahility o file a list of
its members once in every five venrs and in the interval
hetween the fling of the Inst list and the date when the
next list should be filed, the company shonld be obliged to
file only ar annual list showing the names of those wha
have censed to be memhers rnd of those who bave become
metbers and any chungea in the shareholdings.
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(b} When all or any of the shares of & company have been
converted into stock, it should be sufficient to show the
amount of stock held by each member without showing
the number of shares forinerly held.

{e) Tt should not be obligatory for the list to show the occups-
tions of the sharcholders.

(d) If our recorsmendations in relation to the issue of shares
at ® discount be accepted, the annual summary should
show the amount of discount (if any) allowed on each
issue. ‘

(&) The annual summary should show the total amount of debt
due hy the company in tespect of all mortgages and
charges, whether these are given in respect of property in
the Btate or property outside the Btate.

{(f) The balance sheet which s public company is obliged to
include in the summazy should be a balances sbeet prepared
in accordance with the provisions of the Act and should be
accompanied by a profit and loss account.

{g) The requirernent that the list of members in the summery
should be contained in the Register of Membetrs should be
repealed, .

{h} The titne within which the company is obliged to fila the
list and surumary should be extonded. Under the existing
law, the company has a period of 21 days from the date
npon which the ordinary gencral meeting is held, in which
to prepare and file the summary. Tt is difficult to prepare
these documents in that time and the time prescribed by
the Act (within which these have to be filed) is so shoré
that the idea has become geners! that the list and
summary may be filed when it is convenient to do so. We '
think that the list and summary should be filed within two
calendar miontha after the date of the holdiog of the first
or only erdiftary general meeting in the year: the obliga-
tion to fils the return should be rigorously enforced.

(1) The company should not be required to file the list and
summary in the vear of ita incorporation.

If our recommendations in relation to the issue of shares of no
par value be accepted, the section preseribing the contents of the
summary will require revision as it should show the price at which
these shares have heen issued,

186. Section 65 of the Act of 1908 requires every company to
hold & general meeting in every calendar year and not more than
15 months after the holding of the last preceding general meeting.
As the requirement is to hold 8 general meeting in every calendar
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year, 4 compny incorportted on 20 Deceaber has to hold
general meeting i thut year, We think that it would be sufficient
if & company were obliged (o hinld s fiesl annuad generd ineeling
within 18 months of it incarporation and Het d it does this, 1t
ghould not he obliged 1o hold an annual geveral weeling i the
yeir of sts ivevrposation or in the Tolowing year,

L7 A eompany should be obliged 10 state i Lhe nobiee
convening the sstad gener! aneeting that (e meeting is the
annual penerad mecling. A smsber of compniies which are
dorninnt do not hold oy grenerd siecting, Tl Taet that ao annual
geacsalneeting bis nol beeo bebld does nob disgonse the company
frans the obbigntion to Gl Uhe Tist and sienad sinumary, but this
i not generdic knewn, We think that a gectiop shonld be inserted
i 1 vew Aot providing thal the Lt and annuad snnanary should
be filed whether an aunusd genernd nseeting has been held or not.

DIRECTORS

138, Uinder {he existing law, there 8 no obligation on a
compaay to have directors or n geeretary. We have alrendy recom-
mended that every compruny shonkd be obliged to have at least two
directors and a seevetary who may, however, be himsell o director.

139, Under the Bankruapley (reland) Amendment Act, 1872,
anyone stjudicated hankrupt los certain legal dirabilitien unti] he
obiaing a certificate of conformity from the Conrt. As n condition
of the granting of o certifiente of confermity | the person adjudged
bankrapt must have paid a dividend of 10/ i the £ on bis debis
or neust satisfy the Conrt e his failuve fo do so wis due to
cicennatnnees for which he should not justly be held responaible,
or tiusl induee bris eredifors to pass o resolution that a cerlificate of
conformity be granted to ian. In popadar speech. an uncertifieated
bankroapt is invariably relerred oas “an wndischarged bankompt™.
We tinl it Bhighly undesirable that an ancertifiended hankrupt
ahonkd be allowed tooaet wx a0 direelor of or fuke pard v or be
concerned in (he mansgenent of any ecompany without the
persmission of the High Court and we recommend that a person
who has been adjndicaied a bankrupt and who han not oblained a
certificate of confarmily shondd not be allowed to act aa director of
or luke part inoor be coneerned in the nimoagement of any
compiny withowl 11w leave of the High Court, The commercial
connectiong belween thin country and Northern Treland and
between thisn conntery and Geeat Dritain are so close that it can
happen tHnl persons who are undiselarged bankrupts in one or
obher of those jurisdictions aet ag directors of companies in this
Btate aid we vecommend that the prohibition against uncertifi-
cated bankripls acting as direclors of or faking puart or being
enncerned in the inaoagement of companies should be extended to
perdons wha are undisharged bankenpta ander bankraptey pro-
ceodings inany part of Great Britem or Northern Trelund and that
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such persana should not be allawed to act a8 directors of or take
part or he concerned it the mansgement of companies without the
lenve of 1he Court. ‘Phe section shonld provide for imprisonment ot
a farge fine ue fhe peaalts Tor any heeach of 1L

PO, We have already referred Lo the dairage done by 8
menber of vecent company [wilures to the commercial reputation
of thix conntrs, AL of them featare breaclies of duty by the
diveetors uaunhly arsocinted with a complete disregard of the
rerivements of the Companies Acts. We think it impersative that
the Conrts should huve the widest powers to restrain persons who
finve bean so invelved [rom noting ng directors of or taking part in
the management of companies. The most effective remedy to
protect the public and those desling with companies from this type
of conducl is to give the Courls power to debar a perdon from
acting as a director or from being concerned in or teking part in
the managemoent of any company for a lengthy period. We are
satisfied that it would not be sufficient to give this power to the
Court only when a conviction hae taken place or when the facte
came to the notice of the Court in a winding up. When there are
no assets available for creditors, Court proceedings for the
winding up of & company will probably not be taken. We recom-
fnetd that whenever it appesrs in the course of any procesdingé
before the High Court or Cirenit Court that any person, while
acting as a director or officer of & eompany haa been guilty of any
fraudt o relation do the compuny or that any business of the
company har been earried on with intent to defraud creditors or
for any frandnlent purpose whatever and whether such person is &
party to the action or not aud whether such preceedings are
criminal or eivil, the High Court or the Circuit Court should have
power, on the application of any complainant, whetber a party to
the action or not, to make an Order that the person involved
should not, without the teave of the [Tigh Court, be a director of
or in any way directly or indireetly be concerned in or take part in
ihe management of o company for such period as the Court
muaking the Order thinka fit. The Rules mnnde under the Act ahould
preseribe thet the person applying for the Order should be obliged
to give 10 deye’ notice of bis intention to apply for the Order to
the person against whom the Order is sought. A term of imprison-
went or o subatantial fine should he preseribed ne the penalty for
breach of any such Order.

141. The election or re-clectinn of a number of directors ig
fraquently carried out by ane resolution o that the shareholders
are called on fo elect or reject the number proposed for office.
fame of those proposed may be derirable persons to elect and
some muy not, but the methnd of clection usually adopted deprives
the shareholders of an opportunity to choose hetween those whom
they wish to elect and those whom they wish to reject, We
congider that anv member should have the right to inaist that the
shareholders shonld vote on the eleetinn of each director individu-
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ally, unless nll the shareholders present at the meeting
unanimously agree to an omnibus resolution for the appointment
of & number of directors. We reconuuend that a section be inserted
in the new Act providing that at a general iceting of the company
& resolution for the appointiment of two or more persons as
directors of the company by a single resolution shall not be made
unless ali those present at the meeting expressty consent to this
being done. We have considered Section 183 of the British
Companies Act, 1918, and we recommend its adoption.

Fmancian Berations BETWERN 4 CoMpANY anb ITs INRECTORS

142. Shuarcholders sometimes complain that the fees and
salaries paid to directors are excessive. We do not think it possibie
to devire sy method of nieasuring or controlling directors’ fees or
salaries. Our examinalion of the aceounts of public companies
incorporated in the State shows that normelly the fees paid to
their directora do not appear to bhe excessive.

3. In recent years the practice has grown of subsidiary
compnnies paying remuneration to the directors which is not dis-
closed in the accounts of the parent company. We consider that
the shareholders arc entitled to the fulleat information about the
[ees and salaries paid to the directors aud, in the section of this
report dealing with accounts, we recommend that the accounts of
every public company shall disclose the amount of feen, salaries
and other remuneration paid to the directors of the company and
of ite subsidiaries, if any,

144. Loans to directors and officers of the company present a
difficult problem. 1f & loan be made without interest (ag 1t often
i8) & benefit is given to the director at the vxpense of the share-
holders. There are objections also to the company giving
guarantees in connection with loans to its directors or officers, We
have considered a number of possible provisions to deal with the
problem. One suggestion is that sil boans made by & company to
its directors or officers should require the approvel of a genersl
meeting of the company. A second sugpestion is that the Act
should prohibit all loans to directors of the company or, if the com-
pany is a subsidiary company, all loans by the parent company.
This second suggestion found favour with the members of the
Cohen Committee, except in the case of an exeinpt private com-
pany. A {bird suggestion is that «] leans nade by n company to
its directors or officers should carry interest ab noaninimum rate to
be apreified in the Act. We reenmimend in a later part of thig
Report that the accounts of a company should give detailed
information about loans made to directors and other officers of the
company. We do not favour a general prohibition of such loans, as
it could be easily evaded by mnking the loan to some relative of
the direclor or in other ways.
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145, We bave come to the conclusion that the practism of
companies waking lowns to their directors and officers is so
frequent, especially in the case ol private companies, that we
ghonld nob recommend its probibition. The necessity to get the
approval of the shareholders to such a loan wonld make the
admisistration of the affairs of & company cumbersome and, in the
cise of a public company, the expense of summoning general
mectings is considerable. The suggestion that every loan by &
campany to a director should carry interest at o specified minimum
rube is attractive, but it could be evaded so easily that we do not
recommend it. We are convinced that elaborate provisions and
saleguards which are easily evaded bring the law into disrepute.
We do not, accordingly, recommend any provisions relating to
lonnna by companies to directors other than the requirement that
these should be fully disclosed in the accounts.

146. The payment of directors’ remuneration frea of income
lax or enlculated by a reference to the amount of their income tax
or the standard rate of income tax has been condemned by the
Wrenbury Committee and by the Cohen Committee. The objec-
tions to such a contract are numerouns and we recommenfi that the
practice should be probibited. We have considered Section 189 ‘of
the British Companies’ Act, 1948, and we recommend its
adopéion.

147. 'When one company ia being taken over by suother ¢r
when the undertaking of a company is being purchased, the
arrangement between the shareholders whose shares sre being
purchased and the purchaser is generally negotiated by the
direetors of the two companies. If all the shares of a company are
being purchased, the directors will usually be required to refire
fromn office and the bargain between the parties usually provides
for the payment to them of compensation for loss of office sither
by the company of which they were directors or by the purchasers.
We consider that thete should not be any restriction on the pay-
ment Lo a directof of Compenantion for lors of office or as conniders-
tion for his retirethdht Trom office as a director, provided that this
is disclosed to the Members of the company and is approved by the
company in general meeting. We recommend that Bection 145 of
the Companies Aet {Narthern Treland), 1932, should be adopted.

148. The right of a director to take part in the discussion of or
to vote on a contract or transaction with the company in which he
s personally interested is usually regulated by the Articles of
Association. When the company hes shares which are quoted on
the Stock Bxchange, the Articles prohibit the director from voting
on such an arrangement or traneaction. Modern Ariicles of
Association of a private company require the director to dieclose
his interest o his fellow directors, but allow him to vote. We
think it would be dewirable that an obligation should be imposed
on all directors who are in any way interested in a coutract or




trenaretion with the company a0 diselose the nabure of their
interest sf w westing of Al direciors ol ihe conpuny, The
advantage of Hnpesing aueh an abliation by legistation is that the
failure to enrey out the obligation beesmes wn offence and we think
thal this is desimble,

L The inforadion which o director gelr as divector makes
it poasible for b to deal profitably in the company s shares. The
facl that vegotintiong are going vn for the parchase of the com.
pitny’8 shares will beeome known te hing hefore the shureholdern
berotne awire of it A divector whao uikes profits by the use of
idarmation which he has obtvined an a direetor is neting in a
disrepitable amd, probablv. dichonest fashion. 'Thin method of
mrlang profits i nade casior by the practioe of registering shaves
in the numea of vominecs. We do nod recominend that the regis-
tration of shares in the names of nominees should be prohibited,
but we think it uecessary to prescribe some safeguard againgt
ttirectors taking advandage of confidential information which they
have obtained as dircctors. We have considered o number of
sggeslions and we think that an obligalion phould be imposed on
il direetors o dinciose to the board of the company their holdings
of and dealings in the shaves wnel debentures of the enpany and
of its snbsidinvies and parent eompany, This obligation should
extend to shures or debentures which are held in truat for the
director or which sree beld by hia wife or of which he har nny right
to become the bolder. Tn some cases, all the directors of 1 comprny
may be the nominees or agenda of the prineipal sharcholder who is
not w director and, accordingly, provision should be made that in
this cane the term n V'direetor™ is to inelude a person in aceordance
with whose direciions or instructions the directors of o company
arve aeenstomed to act, The information disclosed by ench director
to the bowrd of the company shout his holdings and dealings in
the company's shures and debentures should be entered by the
eompany in a vegisler to he ealled the " Degister of Directors”
Sharcholdinga’", which every compnny shonld be obliged to keep.
This regiater ghould he open to the inspection of any memher of
the company for three weeks before the company’s annual general
meeting and for three davs alter the date upon which the annnosl
general mecting is held and the Court should be given power to
compel an inapection of the register, The obligation to keep thin
regisler shonld not apply te a company in which &ll the share-
holdera are direetors,

150, 1t has become atandard practies in the drafting of Articles
of Arrocirtiog to provide that a director ia enlitled to be indemni.
fied by the company againat all costs, losacr nnd expensen which
he may incur by reason of any act done by bim na o director or in
discharyge of his dutien and that he is not to be liable to the com-
pany for anvthing which he does unless it happens throngh his
willul defanit or dishonesty. We are satisfied that the majority of
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those who beconme members of companies do not renlise the wide
degree of protection which this pives (o dircetors. The share-
holders are entitled to expect that those who act ne directora will
possese gome degree of pradence and eare. The Articles of Associa-
tion of a company are o contract hetween the meinbers, but, like
so many other contracis in the wodern world, tbe contracting
parties more often that not do not read thein and the importance
ol this wide exempting clause is realised only when the loss has
neearred. We recominend that any eontract or provision, whether
in the company s Articles of Associztion or otherwise, whereby a
director, manager or other officer of the compeny is to be indemni-
fied ngringt or excuaed from the linbility which attaches to him
urider the general liw of negligence or breach of duty or breach of
trust or contrnet should be declared void, Aa p corollary to this,
we suggest that the power of the Court (now contained in Bection
279 of the Act of 1008) to relieve directors from liability for
negligence or breach of truat or duty should be extended.

151. Our recommendations in relation to frandulent trading by
the directors of the comipany will be found in the section of this
Heport desling with winding ap. We have alresdy recommended
in the section of this Report dealing with private compnnies that
sn obligation should be imposed on every Court to make & report
to the Attorney (ieneral when it appenrn by evidence given in the
Court that the provisions of the Companies Act have not been
observed or that there has been a breneh of any obligations or
duties imposed on directors or other personr in connection with
the company.

152. It may be thal metbods will be found of evading the
obligations which we suggest shonld be imposed on directors. Any-
thing which tends to impress on directors that they are trustees
for the shareholders and that the position of trustee calls for
qualities of prudence, honesty and persounal integrity is to be
sncoursged. On the other hand, it is right that we should say that
we have been impressed by the general high level of probity in the
conduct of compnnies in this country,

MOWIGAGES AND DEBBNTURES

153. Bection 93 of the Act of 1908 provides that five types of
mortgages or chargea created by & contpany mnat be registered in
the Companies Registration Office within 21 daye after their
exeeution if they are to confer nny priority. 1f such n mortgage or
charge is not regiatered, it is void ngainst the liquidator and any
ereditor of the company in so (ar a8 it gives any security on the
vompany's property or nndertakiug. Thoere are other types of
mortgages and charges which have become important in recent
vears and which should he registered for the protection of the
ereditors of the company. A charge given by a companv on calls

BT



made but not paid, a charge on a ship or any share in a ship and
charge on the goodwill of a compuny should require registration,
We have considered the case of charges or pledges of goods in bond
or bonded stores by the deposit of docwments of title or hond
receipts b we are sabisfed that registration of such charges or
pledges would be wnduly overous and would ioterfore with »n long
and recognised Erade practice. Pnlents and trade mnrks are sn
important item i the asseds and property of & company and &
practice of giving charges on these has developed. We recommend
that a charge ereated by o company un n patent or on a licence
under a patent or on w trade mark should require registration
within 21 davs after execution, and that Failure to register any of
these within thal time should render the churges void against the
liguidator and nuy creditor of the company in so {ar as they confer
any priority.

154. The Judgment Mortgage Act, 1850, created a form of
security peculiar to Ireland. A creditor who has recovered judg-
ment for a sum of money may convert the judgment into a
mortgage affecting any lands owned by the debtor. A creditor who
carries out the formalitiea preacribed by the Act is given the same
powers, rights and remedies as if the lnnds had been mortgaged
to him by deed. A judgment ereditor who wishes to convert the
judgment which he has obtained into a mertgage mnst file in the
Court in which he obtnined judgment an aMdavit containing the
matters prescribed by the Act of 1850 nod must, in addition,
register an office copy of this affidavit in the Hegistry of Deeds,
When the title to the lands to be affeated by the mortgage has
been registered under the Registration of Tile Act, 1891, the
copy aflidavit bas to he registered in the Negistration of Title Act
Office and not in the Registry of Deeds. Under the existing law
all the mortgnges and charges which have to he registered in the
(*ompanies Registration Office are mortgages and charges ereated
deliberately by the company. A judgment inortuage. however, i8
not created by the company and the company may be unaware
that & judgment against it has been converled intn a mortgage.
We consider that a strong case for the regintration of judgment
maortgages in the Companies Registration Office has been eatab-
lished. We recommend thal o section should Te ingerted in the
new Act requiring every creditor who converls a judgment
obiained by bim againat n ecompany inte a judgment mortgage to
prefent o copy of the aflidavit by which the jndgment mortgage
wagk created lo the Companices Regisdration Offee within 21 daya
after thia affidavit has been filed in the Court in which the judg-
ment was obtained, and the Registrar of Comnpanies should enter
the jndgment mortgage in the Repgister of Charges kept in the
Companies Registration Office.

155. 1If n company agrees to purchase property which is subject
to a mortgage or charge, the ngreement for snle may provide that

the vendor is selling the property subject to the mortgage, and
that the purchasing company is to assume lability for repayment
of the mortgage. Under the existing law, such a mortgage or
charge does net require registration in the Companies Regiatration
Office because the mortgage was not created by the company. The
Register of Charges kept in the Companies Registration Office
may, therefore, be wisleading to a creditor ss mortgages and
charges which affect the property of the compauy way not be
showp in it, When a company sequites property which ia subject
to & charge of such & type that if it bad becn created by the com-
pany after the nequisition of the property it would have been
required by the Act to be registered, the company should be
obliged to register the charge in the Companies Regintration Office
within 21 days after the date upon which the property was
conveyed to the company. The result of non-registration of a
mortgage or charge of the type specified in Section 93 of the Act
of 1908 is to make it void pgeinst the liquidator and any creditor
of the compuny. If property subject to a valid mortgage or charge
is acquired by a company, it would be highly illogical and wnjuat
that the cherge should he invalidated by the omission on the part
of the company to register it with the Registrar of Companies. We
recotnmend that the failure by a company to register o charge
subject ic which it acquired property should not invalidate the
charge but should be an offence under the Act. This provision
should, however, not extend to transactions prior to the passing of
the Act.

166. The time within which the morigsges and charges
referred to in Bection 93 have to be registered is 21 days from the
date of the creation of the mortgage. The High Court has power
to extend the time for registration when the failure to register was
due to inadvertence or other sufficient cause : a considerable num-
ber of applications to extend the time for registration have to be
made. Some of these applications were made necessary by the re-
fusal of the officials in the Companies Registration Office to accept
for registration any mortgnge unless it had first been adjudged
duly stamped by, the, Revenue Commissioners. The adjudication
ol a document as duly staniped frequently requires considerable
time, eapecially nowndays, when there are no many points for
inquiry by the Starmp Office. The practice of requiring a mortgage
presented for registration in the Companies Registration Office to
be ndjudged duly rtarmped has new heen dircontinued. We wish
to emphasiae thnt documents presented for rogiatration as mart.
gages or charges should be accepted for registration without
requiring them to be adjudged duly stamped and that the interesta
of the Revenue can be adequately safeguarded by obtaining from
the solicitor presenting the document for registrakion o personal
nndertaking that the docnment will be submitted for adjudication
and that all the stamp duties payable on it will be paid. The failore
to register n mortage or charge created by a company within 21
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days is invarigbly due to inadvertence on the part of the lenders
professional advisers wid as the apptication to the Conrt involves
dolay and expense we have given maeh consideration fo sugges-
tions for o change i thia aapect of (he bow. We think that the
duty of deviding whether s ense had heen nide ont for the exten-
gion of e lne for registeation of o mortgage or ehirge should
not be imposed on the Registrar of Companies, 1 is cunential that
a mortgage erented by a campany should he registered in the
shorteat possible time, so that these dealing with she company will
be aware Lhat There is a secured ereditor who will fake precedence
aver the, We do not recommend any extension of the time for
registrntion of mortgagen created by a company. While the
present, avatem for abtainbiyr an extension of lime has many dis-
advantagen (hisadvantages which have been forcibly pointed out
by the Judgea wha deal with these npplicationsl, we eannot recom-
mend anv reforms or changes which wonld improve the present
position.

157, Sectinn 104 of the Act of 1908 gives s company power to
re.ngne debenturea which have been redecmed by the company.
We think that this Section was drafled primarily to deal with one
of the methods hy which companies incorporated in Tugland gave
security to their bankers. Companies frequently give reenrity to
their bankers by depositing debentnren for a epecific aum with
themn, and it was imporlant {o provide that these debentures
should not cease to be ceffective as security if the compsny’s
account with the bank eame into eredit. It is also a common and
even more {requent practice for the bank to take a deed of charge
from the company which is sceking accommodation, by which
some of its property is specifically mortgaged to the bank and a
floating charge on the rest of the company’s property i8 created.
Whatever be the explanation, Section 104 of the Act of 1908 hes
heen the cause of dehate since the Act was passed. We have
dircunsed it on a number of occasions and acote differences of
opinion as to its meaning have become apparent. We recommend
that it should be amended ro that it will he made clear that s
company may re-issue debentures which have been redeemned
unless by aspecial resolution or by entry of satiafaction at the
Companies Regiatration Office or otherwise the company has done
some act cancelling the debentures, that the ve-issned debentures
should have the smne priorilies as if they had never been redeemed
and thal the practice of transferring the debentures to & nominee
of the company to keep them alive so that they could be re-issued
in the fulure (a practice which was veferred to in The Revenue
Commissioners v. Switzer & Co.. Lid., 1945 T... 378) should be
rendered unneceasary by a provision that a transfer to 2 nominee
should noi be necesanry o keep debentures alive.

15R. Section 212 of the Act of 1908 provides that when a
company is being wound up. @ flonting charge on the property of
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the compaty created within three months from the commence-
ment of the winding up is to be invalid except in refation to Dy
moneys paid to the company at the time of or subsequently to the
creation of the charge, together with interest thereon. A director
or ereditor may get priority for @ debt which has elready been
incurred by getting a debenture from the company when it seems
likely that the company will go into liquidation in the near future.
We consider that the period of three monthe referred to in the
seetion is wuch too short and that the period of 3 months should
he extended to 19 nonths when the debenture is given to &
director or to any member of the company or to a director or
member of the company's holding company or to the wife of 8
director or member or to anv nominee of or trustee for such
director or member or his wife. ‘'he period of 8 months should be
extended to 6 months in every other case.

159, A webliod of evading Section 212 of the Act of 1908 has
heen used on a vumber of occasiona. A director who has advanced
imoney to n company without getting a debenture secured by &
foating charge arranges with the company, when & winding up is
ruminent, that the company will repay the udvance to him, that
he will meke a new ndvance of the sume amount to the company
and that the new advance will be secured by a floating charge.
Yuch a Hoating charge would not seemn to be invalid as money is
paid to the company at the tinte of the creation of the flosting
charge. We recomtmend that such a charge should be declarad: to
he invahd.

160. Section 212 provides that the charge is invalid exeept in
relation to tnonevs paid to the company al the tine of or subse-
quently to its creation. Does this menn that in relation to monies
sdvanced prior to the creation of the charge it becomes wholly
invalid or becownes invalid in so far only as it confers security?
The personal linbility of n receiver appointed nnder such n charge
before the company goes into liquidation depends upon whether it
is wholly or parfly invalid. If it be wholly invalid, the receiver
who hias acted bona fide may be personally lisble to the liquidator
for all the monies he has reccived and may not be entitled to
credit for the monier he has paid. We recormmend that the section
hoe vedrafted to make it elear that the charge s invalid in eo far as
it conferr socurity ouly and that anything done bone fide under
the churge shoutd not be affected by the subsequent liguidation of
the company.

16!, The combined effect of Sections 107 and 200 of the Act
af 1908 is that some debls of {he company have to be paid in
priority 1o the claims of the debenture holders when a receiver is
appointed, or when the debenture holders take possession of any
property comprised in the charge. The effect of these sections was
discussed by the Supreme Court in Melntosh  Co., Lid., ».
Thompson £ Co. (Carriers), Lid. 7932 T.R. 45 and 19384 T.R. 832,
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The preference given to some debis, parlicularly those due to
the Btate, in o winding up of a company is discossed in the Jater
part of this Report dealing with Winding-up. In this pact of the
Report it is sufficient to recommnend that the priority given to the
Slate for one year's tax over the holders of debentures should be
repenled and the priovity given hy Section 38, sub-section 2 of the
Finance Act, 124, Lo debts doe to the Central Fund over simple
contract creditors of the conpany prodnces serious injustice and
grest hardship {o ereditors of the eommpany. We do not know of any
legal principle by which this remarkable precedence given to
debta due to the Central Fund enn he jusitified. The history of this
priority has bean dealt with by Mr, Justice Kingamil Moore In
The Irish Fumployers’ Alwlnal Tnsurance dssoctation 1955 TR,
176, where the origin of 1he privilege is truced to the position of
tegal pre-eminence of the British King. Section 38, sub-section 2
of the Finance Act. 1924, nttached this privilege to monies due to
the Central Fund.

BICKIVENRS AND MANAGLRS

162. A receiver for dehenture holders may be appointed over
the nageta andl undertaking of o corupany under the powers con-
tained in the debenture deed or 18 o resull of an application to
the Conrt. The Act of 1908 provides that notice of the appeint-
mont of & receiver han Lo be given to the Registear of Companies
within 7 days of the appointment and that anv receiver who has
been appointed under the powers in any instriument and who has
bnken possesnion of property of the company is to file in cach half
vear with the Registrne an abstract of his reeripts and pavments
while he rermaing in possession. A receiver uppointed by the Court
acconunta an oauch manner ar the Court direeis and ohtaina his
discharge frmu the Court.

163, There are no restrictions on the persons who may be
appointed receivern over the property and aesets of & company and
as the receiver has wide powers, for the exereise of which he may
be persanally accountable, we think it highly undesirable that a
hody corperate shondd be appointed to act as receiver hy a deban-
lure holder. RBubstantial objections exist alsn to the appointment
of persons us receivers who are nneectificated bankrupts under the
bankraptey laws of this State or who are undischarged bankrupts
ander the hankrnptey code in Great Tritnin, We recommend,
sccordingly, that there should be an absobute peohibition on the
appointinent of o bady corporate or of an uncertifiested or undis-
charged bankrupt as receiver or manager over the apsets and
property of any company. We have alrendy recommended that un-
certificaded or undischarged bankrupts should not he eligible to e
sppointed directors of a ecompuny and even grenter ohjeetiong exist
te mueh persona ae receivers,

a0

164. We have received a number of compiainta about the
difficulty which creditors of & company have in obtaining informa-
tion aboub the financial position of the company when a receiver
has been appoiuted over ite assets. A receiver who is appointed by
the debenture holders deals with the asseta of the company in the
intorests of the debenture holders only : the creditors of the
company huve, however, a direct interest in the way in which he
performs his duties as the only fund froma which they can obiain
payment of their debts is the surplus which remains aflter the
sssets bave been realised and the clsims of the debenture holders
sabisfiedd in full. A creditor may obtain an order for the winding up
of the company, but the receiver is entitled to remain in possession
of the awsets of the company and to dispose of them after such a
Winding-up Order has been made. 'The price at which the receiver
can so sell cannot be chailenged unless bad faith or negligence
amounting to bad faith eaun be proved. Moreover, the creditors
have no control over the remuneration of the receiver and ns this
is payable out of the aseets of the comupany, the piyment of
excessive remuneration reduces the amount which the creditors
will receive.

165. We have recommended that private companies shouid
not be obliged to file their balance sheets and profit and loss
accounts for public inspection. We consider, however, that an
obligation should be unposed on every receiver and mansger
appointed over the nsaeta of n private company te file with the
Registrar of Coinpanies a copy of the iast balance sheet and profit
and loss account of the company made up hefore his appoiniment.
The sbatract of receipts wnd payinents which the receiver ia
abliged to file does not give sufficient information to the ereditors,
and we consider that n receiver appointed by the holders of anv
debentures of the cotspany should be obliged to file Tor public
inapection a atatement ns to the affairs of the company over which
he has been uppointed receiver. This statement should show the
company’s assetn, debts and linhilities at the date of the appoint-
ment of the receiver, the nmines and addresses of its creditors, the
securities held by them respectively, the dates when the securities
were given and any other information which may he prescribed
either by statutory instrument made by the Mininter for Tnduatry
and Commerce or by the rules made under the Act. Thin state-
ment should be prepared by the directors and secretary of the
company over which the receiver has been appointed. They should
be required to prepare it within 28 days after the receiver bas
notified them of his appointment and to send # to him. Where
necessary, the receiver should he under obligation to afford them
access to the books of the company (if in his possession} for the
purpose of preparing such statement. T'here should be power to
the Court to extend this time in a case in which difficulty arises.

166. A liquidator in a voluntary winding up may apply to the
Court for directions ne to the mode in which be is to carry out hia

Lils]



duties or for the approval of the Conrt of any step to be taken by
hini, A receiver appointed by debentire holders cannot do thia
and we are aware that the absence of such w jurisdiction is einbur-
rassity for receivers, We reconnmend that o recetver or munager
of the property of a compuny whe is appointed under the powers
coubained o w debenture dead should be given the right to spply
to the Hhizh Court for directions i relation to any particular
matter ariring in connection with the performance of his duties s
receiver.

167, 1t is important thal ail those dealing with a company
over the assets and property of which a receiver has been
appointed should be informed of the appointinent of the receiver.
We recommend that every invoice, order for goods or business
letter issued by or on hehalf of a company over the assets of which
& receiver has been appoiuted shonld contain a statewrent that a
receiver has been appointed,

168. A receiver appointed by the Court i8 personsily liable in
respect of orders given hy him uniess he stipulates that he is not
to be personally liable. Huch u receiver appointed by the Court has
a vight to indetnnity out ol the amsets of the conrpny in respect of
any liabilities which he incurs and the Conrt is careful fo ensure
that the receiver is fully indemnified. A receiver appointed by
debenture holders withoul the assitance of the Court i invarisbly
the agent of the company over which he has been appointed. As
the receiver ia not the agent of the debenture holders, they cannot
be made liable for gooda which he has ordered or liabilities which
he has incurred , and 1a he orders goods and incura linbilities in the
tnamme of the compuny over which he bas been appointed and not
in hig own nansg, he is not peraomally responsible for debts which
he incurs unlesa the ereditor is astute enongh to insiet on the
receiver ordering the goods in ig owo yauee, This leads to the
remarkeble position thu! the receiver v order goods and may
sell them at a profit wind the proceeds of snbe are used to satisfy the
dehentare debi while the persong whe supply the gooda are post-
poned to the elain of the debenture holdera. We strongly recom-
mend that a receiver, however appointed. should be made person-

Cably Tinble on auy enntracta entered into by hin sabsequent to hin
appoinlinent, wheller theae conletz were nade in tho name of
the compny over whivh be was appointed reeciver or in his own
sadie nhless he expreasty stipulades that he is not personally linble,

TR, We have alrendy indiented that the creditors and share-
holders of o etanpany have no control over the amount of the
receiver's renntneritbion. We consider that the Court should be
given power to fix the swnount to be paid as reinuneration fo any
receiver appointed withoul the nssistance of the Court, and that
this power should he exercisable even when the remuneration of
the rereiver has hoen fixed by the deed appointing him. The
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scetion should provide that the application to fix the remuneration
may be made either hy the liuidator of the company (if it is in
liquidation) or by any ereditor or sharsholder of the company.

ACCOUNTS

170. The Act of 1862, which was the first general Companies
Act, did not contain compulsory provisions in relation to audit or
accounts. The Act of 1908 provides that in the case of publie
companies a statement in the forn of o halance sheet audited by
the company's auditors is to be included in the annual summary.
“I'his statement or balance sheet is to show the share capital,
liabilities nnd assets of the company, and the general nature of
those liabilities and assets, and is to show how the value of the
fixed nssets has been arrived at. This balance sheet need not be
accompanied by a staternent of profit and loss. Section 113 of the
Act of 1808 requires the suditors of the company to make & report
to the shareholders on the accounts examined by them and on
gvery balance sheot, and the repott has to state whether the
auditors have obtained alf the information and explanations which
they require and whether, in their opinion, the balance sheet is
drawn up 80 a8 to show a true and correct view of the stdte of the
company's affaire a8 shown by the hooks of the cormpany. These
seunty provisions have been the subject of severs criticismn.
Unfortunntely, while therc is general agreement that comphny
law must be changed so s to impose on comjnnies an obligation
io prepsre more detniled accounts, the natore, function and
rontents of these fccounta have been the subject of a great
ditfference of opinion and prolonged controversy between our
inemnbers and also between the varions persons who have given
ovidence to us or who have made written submissions. The
principal srgunient used in Great Britain in support of more
delailed accounts hns alwavs been the existence (real or alleged)
of *‘sectet'’ or “hidden' reserves, We wish to emphagise again
our conviction that économic conditions in this country and in
Great Dritain ate very different and that therd is no valid argu-
went for enacting similar provisions in this country.

171. Under the existing law there ig no obligation on a com-
pany or on its directors to keep proper accounts, proper records or
proper books ol account. Fhe resulb is that in many small com-
panies the books which are kept give no information about the
Buminess of the company und in some cases, particulnrly when &
winding-up is imminent, the books have been kept or not kept
with the abject of concealing the transactions of the company. We
consider that every company should be obliged to keep such books
of nccount and records as are rexsonably necessary to give & true
and fair view of the state of the company’s affaire and to explain ite
transactions. It is impossibie to specify what booke or what system
of bookkeeping should be adopled ng the practice varies widely
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and the nature of the compuny s business determines the type and
number of books which should be kept. We consider, however,
that the books of account which a company should be obliged to
keep should disclose a8 a minimum all sumn of money received and
oxpended by the company, the matters in respect of which the
receipts and expenditure have taken place, all sales and purchases
of goods and servicea by the comipany, and the assets and liabilities
of the company. In many compulsory liquidations, the liquidator
appointed by the Court hus been unable to obtain information in
relation to the transactions of the company because of the sbeence
of books of account or the misleading entries made in thern. We
consider it a matter of public importance that every director and
the secretary of a compuny should be obliged to ensure that the
company i8 keeping the necessary books of account, nnd that the
punishment for failure to comply with this obligation should be a
substantial minimum fine and a term of imprisonment if the
Court is antisfied that the omission was wilful.

172. The Act of 1908 does not impore on the directors of a
company an obligation to huve a profit and loss account of the
compnny prepared or to send u balance shect or profit and loss
sccount to the shareholders. Article 106 of Yable A in the Act of
1908 (when it or corresponding provisions apply to the company)
requires the directors, once ul lenst in every year, to submit to &
general meeting of the company a profit and loss account for the
period since the last account. This profit and loss account is to be
made up to a date not more than six months before such meeting.
Article 107 of Table A provides that a balance sheet is to be made
~up in every year and submitted to a general meeting of the com-
pany. It has also to be made up to a date not more than six months
before such meeting. This balance sheet ia to be accompanied by &
report of the directors as to the state of the company's affairs and
the amount which they recoruuend should be paid as dividend and
the amount which they propose to carry to a reserve fund. We
consider that the provisions of Articles 106 and 107 of Table A
should be incorpornted as a malter of obligation in the new Act
and that the directors should be obliged to have o profit and loss
account and a balance sheet prepared and submitted to a general
menting of the compuny in avery enfendar vear and that the
hatance sheet and profit and less acconnt should be made up to »
dale not more than nine montha before the date of the meeting. A
copy of this hatance sheet and profit and loss acconnt should be
gent bo ench shareholder antitled to recetve notice of the meeting
with the notice convening the mmeeling and should be ment to every
other shareholder und every debenture holder at least one week
hafore the date fixed [or the teeting. In the case of a company not
trading for profit, an income mnd expendituce account and a
balsnce sheet showld be preparved and sent.

173, The wmounl of informntion given by the accounts of
companies incorporaled in this State varies considerably, We are
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satisfied however, that the ncconnts issued by the directors of
very many companies do nob give sufficient or sufficiently detailed
information to the sharcholders. We are of opinion that the
position of nuditors woukd he strongthened if the Act laid down &
minimmn amonnt of information to be disclosed by all balance
sheets and profit and luss accounts. We are satisfied that it 18
necessary to prescribe by legislation a minimum  amount of
informalion to be disclosed by the balance sheets and profit and
loss necounts. We accept with considerable reluctance the view
that the new Act must prescribe the minimum amount of informa-
tion which should be disclosed. We have adopted the principle thab
the amount of information which should be disclosed is that
reasonably required by the shareholders and creditors to enable
thern to form a correct judgment of the way in which the directors
have managed the company and the solvency of the company. We
have not accepted the suggestion made to us that the accounts of
avery company should be prepared in such a manner that they will
disclose detnils of turnover and the expenses of production, #ale,
distribution and management. Tuformation required for genersl
economic purposes, for wage negotiations or for the fixing of
prices or profit margina should be obtasined through the various
Stntisticr Acts and not through the machinery of the Companies
Acta. The purpose of a company’s accounts is to give informantion
to shareholders and creditors in a form which they will readily
understand, but, in this, as in so many other matters, too muqh
information may be a8 misleading as too little.

BALANCE DHERT

174. Misconceptions about the function snd nature of a
balance sheet are widespread. It is not intended to show the net
value of & business or underlaking at any particular date or the
present reslisable value of the land, bniE@ings, plant, machinery
and good-will owned by the company. 14 is not intended to show
the surplus of the assete over the liabilities, so as to enable &
valuation of shares to be made. Its function ia to show the share
capital, reserves and linhilities of a company at the date at which
it is prepared aud the way in which the monies representing them
are distributed between the several types of agsets. It is & docu-
ment showing historically the way in which the assets of the
company have been dealt with, 1t is not intended $o be the busis
of an up-to-date valuation of the company. If the balance sheet
were intended to give a basis for a vaination of the net assets or the
net worth of the underiaking of the company, it would be neces-
sary to make frequent valuations of the assets and the difficulty of
making 8 market valuation of itesns such as good-wiil and the
benefit of pending contracts is very great snd, indeed, very often
insuperable.

176. A balance sheet should give as a minimum, the informa-
tion and detail which we now proceed to specify.
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The sothorsed  share capilal, issued  share  capital,
lishilities and assets aod The penera] pature of the
tiahilities and aseets should he shown, 1t should alro show
whaether any part of the isaned capitnd eonsisting ol
redeemable preference shares has been issued and whether
any ghares of va par vabue foviniog part of the capital have
been tssued, and if they have, the price of issue, 14 should
also show [he amount standing ta the credit of the share
premiunt gecount and the smount of any redeemed deben-
tures which the compuny bas power to re-issue,

Separte fiygures should he given for () the preloninary
cxpenses, (1) expeases incwrred s conneetion with any
issue of share eapital or dehentures, (Hi) stmms paid by way
of connuission i respect of any shares or debenfures,
{ivt suns abowed as discound in respert of xuy debentures
and (V) the mound of any discount allowed on any issuc
of shares at a disconnl. The obligation in the cnse of (B
and (i) should end once the expenses have been written
uif.

The reserves, provisions, liabilities wned fixed and corrent
agsebs should be elagsified under spproprinte headings and
the method or basis of valuaiion {i.e. cost or otherwise)
used to arrive nl the amount of the value of the fixed and
eorrent andels shonkd be slated,

Sepatate fgrres should be given for the uggregate amouot
of the compuny’s investinents, for the woount {antil
written olf) of the good-will and puteats wnd {rade marks.
for outatanding loans nude to eimplovees to enable them to
prvchase sharer in the eapital of the compuny, for out-
standing lonns to direclora, for the total amonnt of out-
standitgr advances mnde by hanks to the company and for
the net mmoeunt required lor the pavinent of any dividend
which it ig recomended should be made. Separate figures
in respect of the company’s investiients should be given
so 18 Lo distingaish the amount invested in shares which
wre dealt in on o sloek exchange in the Btate {romn shares
whieh are not so der!t in and losns made by the company
to any of its sabsidiaries should he shown separately.

The exadence of any chaege oo the ussets of the compuany
to secnre the liwbitites of the company or of any otber
compnny o persons wnd the amount secured, and the
soners]l tnture of any enfstanding contingent Hinbilities
shonld be shown.

Phere <shanld be o notfe on the hadance sheet discloaing the
approximale wmounl of outstanding capital commitinents,

&8

(1. A balance sheet should also give for each item in it the
corresponding nmounts in the helance gheel preparad lo
show the position of the vompany at the end of the
immedintely preceding financial year. This obligation
should not, hewever, napply to the first halance sheel
prepared after the date of the commencement of this Ael.

176, We do nel consider it advisable to recommend the
uniform adoplicn of any method of arriving at the value of any
fixed or current assets. The most nenat method adopled is to take
the differcnce between the cost of the asset (or, if it st-a,nd's in the
company’s books ot o valuation, the amount of the valuation) n:n'd
the total amount provided or written off since the date of nequisi-
tion for depreciation or diminution in value. Other methods, how-
ever. exist and we consider that the important matter 18 that the
method used to arrive at the amount or value of the fixed assets
under each heading should be stated.

177. When the company has subsidiaries the problem of
consotidated or group accounts arises and we denl with this
suhsequently.

Prorit anp 1,068 ACCOUNT
178. The profit and loss acconnt should sbow as o miniman

A. the amount charged to revenus for depreciation, renewals
or diminution in value of fixed assets;

13, the amount of the interest paid on the company’s
debentures:

(. the mmount of the charge ot provision for taxation:

1), the amount (if any) which it is proposed to set nside to or
withdraw from the reserves;

4. the amount provided for the redemption of share capital
and loans;

F. the gross mmount of income from investuents;

G. the aggregate amount of the dircetors’ emoluments,
distinguishing between emoluments in respect of services
s mernbers of the Board of Directors and other emolu-
ments;

H. the aggregate amount of directors’ or past directors’
Pensions,

1. the aggregate amount of compensgtion to directors or ex-
directors in respect of loss of office;

1. {he romunerstion of the auditors;
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K. the corresponding amounts for the immediately preceding

financial year for sll items shown in the profit and loss
account,

. 179_. Fhe requirements as to the minhoum amount of informa-
tion disclosed by a balance sheet and profit and loss sccount
respectively, should apply to all companies mave that ﬂpeciai
provision must be made in the case of banking companies and for
assurance and insurance companies. Special considerations appl
in such cases. It would clearly be contrary to the public interesyt.
&hup banking eompanies should be under obhigation to disclose
their reserves and provisions or lo show transfers to and {rown
such accounts and not dissimailar considerations arise in the case of
agsurance and insurance comnpanies,

COoNSOLIDATED ACCOUNTH

180, In paragraph 111 we referred to the progressive increase
in the number of subsidiary companien in this State. The advan
tages gained by the.formation of those companies are 80 men tha;.
the tendency will probably continue and it may be Btrengt?’lened
by the growing popularity of ““take over” bids for shares. In
recent lmes, a company which wishes 1o acquire the business of
another company frequently does 8o by purchasing all the issued
shares of the datter company from its sharcholders; in this wa

the purchasing company becomes a hoiding comf;any and tg(;
company the shares in which have been purchused becomes a
subsidiary company. Moreover, a company which is carrying on &
nwnber of different types of husiness finds that it is rgorg con-
verient and economical to have different compnnies carrying on
the different businesses. 'The balance sheet of the hotidirf gom-
pany will show the shares in the subsidiary company as ag assab
and’ they will probably be shown at their purchase price. Th

profit and loss aecount of the holding comnpany wi!E{ show the
amount of the dividends which have heen received from thg
subs:dmneﬁ‘. Apurt from these malters, the sccounts of the heldin

company will not grive the shoreholder any information about thg
subsidiavies or how they are being managed. The information tg
which !‘I;u. shivreholders i the holding company should be entitled
would be information as to the financial position and trading of eli
the associnted comyunies considered ns u group. There has gthefe

fore, l?oen a demand that a holding company ﬁlloul(} )ré ur;a .
consolidated balince sheet and a consolidated pruﬁtlsmg lai
account which will show the financial position of all the com n.n(z B
taken together as u group and as il the businesses of a:HJ thg)cm;

panies were being enrried on by a single company. These nccountr;
are generally referred fo as V'eonsolidated’’ or ‘Jgroilp:' accounts

A sinadl number of companies incorporated in this countr alread.
send their sharcholders u consolidated balance sheet \yNe havz
examined the counsolidated accounts of a number of‘eﬁmpanias
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incorporated in Great Britain and in the United States of America
and in Canada,

181. There are two methods by which the ghareholders in &
hotding company may be given the information about the holding
company and its subsidiaries which they require to enable them to
form an adequate view of the financial position and trading of all
{he companies conmidered in the group. The firat is & consolidnted
or gronp account. The other is the issue of the balance sheet and
profit and loss account of each subsidiary company with the
aecounts of the holding company. As some of the public companies
in this country have a considerable number of subsidiary com-
panies, the accounts of the holding company which have to be
gent to the shareholders would become very bulky and complex i
the individual accounts of each compsny had to be attached to
them. We consider, not without hesitation, that the case for the
introduction of consolidated accounts of public companies has been
esishlished. '

189, We recommend that, subject to what is said bslow, &0
obligation should be imposed on all public companies o prepare &
consolidated balance sheet and 2 consolidated profit and loss
secount which will show the finuncial position aud trading results
of the bolding company and all its subsidiaries considered a8 &
group. This obligation ghould fiot be imposed on private com-
psnies. We consider that the interests of the shareholders in a
private holding company will be adequately safeguarded by giving
thern the right to receive on demand and without any charge, a
copy of the most recent balance sheet and profit and loss account of
each of the subsidiary corapanies of & private company which ign
holding company and we recommend that an obligation to furnish
these accounts on such request should be imposed on every private
company which has gubsidiary compnuies.

183. The definition of & subsidiary company for the purposes
of consolidated sccounts offers difficulties, Wa consider, however,
that the main characteristic of & subsidisry company is the
alement of control. 1f cne company controlas the composilion or
election of the board of directors of anotber or it it controls more
than half in nominal value of the issued equity share capital or
more than half in nominal value of the shares carrying voting
rights, it shonid be considered s holding company and the other
company should be considered a subsidiary company. It is also
necessary, however. to mnke provision for the case where a
subsidiary company controls another compeny so that the latter is
a subsidiary of the holding company. We realise that it is
impossible to frame & perfect definition. We have considered
Section 164 of the British Companies Act, 1948, and, slthough we
deplore its complexity, We recormmend its adoption. A slight
amendment to it will be necessary because of our recommendation
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of the additional provision that a company should be regarded as
a sahsidiary company i another conpany holds more thun half in
norinal value of Hr slire capital careying voling rigite,

L I some cimes, it may be iapossibie for o holdiog con-
priy o prepare cousolidated nceounts and, uoreover, consolidaled
aceonts may be nnslemding, We consider that a company should
not be obliged 1o wsae consolidinted or gronp sceounty when the
diveetors ol the compuny ave of opinion Uit e result would be
misleading or prejudeeial to the business of the cornpuny or any of
ita subsidiarics or when the busingsses of the holding company
and its gubsidiaries are 8o different that they ennnot rensonably be
treated as @ single undertaking or when the preparation of such
accounts would be impriacticable, The directors who {orm this
opinion should, however, be required to satisfy the auditors of the
company of the eorrectness of their view and we recomimend in g
subsequent paragraph that the auditors should be required to

certily that, in their opinion, the reasons for not preparing group
aceonntn are valid.

185. In such n ense, however, Lhere should be an obligation on
the holding company to igsue the balanee sheet and profit and loss
account of esch anbsidinry with its own halance sheef and profit
and loss account.

186. We reconnmend the application to public companies of
Sectlons 150 1o 155 of the British Companies Act, 18, and of
Part 11 of the 1lighth Schedule to that Act.

187. We have afready recommended thatl banking and assur.
ance and insurance companies should have certain exemptions
from the requirements in relation to balance sheets and profit and
lors acconnta. A similar exemption must be given to them in

relation (o consolidated halance sheets and to consolidated profit
and loms aceounts,

188, As we bhave recommended  consolidated nceounts for
public companies, we consider that the form of these accounts
should follow closely the farms made statutory in Great Britain
go that the Iriele atudent and practitiones will not he whol]\:
deprived of text books on thia diffienlt and complieated subject,

Lioose: Timar ReoreTeas

89, Bection 25 of the Act of 1008 provides that every compeny
shall keep in one or more books a register of ita members. Article
75 of Table A in the Act of T90R (which applies to many com-
panies) provides that the directors of a eompany shall canee
minutes to be made in books provided for the pirpose of all resol-
tI.OTIFl and praceedings ab all meetings of the company and of the
directors and of eornnittees of direelors. A nunber of companien
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keep the register of members in loose jeaf registers and the
prowing mechanisation of clerical work has had the result that
acronnting records and accounts are not atwuys kept in booka. In
‘The Heurts of Oak Assurance Co., Lid., 0. Flower and Sons 1936
C'h. TH. Mr. Justice Bonnett held that a loose leaf minute book
was not 3 book within the meaning of Section 120 of the British
Companies Act, 1929, We are aware that even since this f]r‘r'iﬂkm
very inany well run conpanies in this comry have continned to
nee guch books. We do not wish to express any view as to the
corroctness of the decision, but ib does indicate that doubts exist
whether loose leaf registers and loose leaf books ure books for the
purposes of company law. It is highly undesirable that there
should be any legal obatacle te the use of modern methods in
clerieal work and we recommend that a section similar to Section
136 ol the British Companies Act, 1948, shonld he adopted, b:\'
which loose leaf registers and books are declared to be & compli-
ance with the obligation of the company to keep books provided
that adequate safeguards against nbuses are adopted.

AUDITORS

190. Our recommendntions in relation to accounts and the
form and contents of the auditors’ certificate which we subse-
quently recommend will impose onerous duties and obligations on
soditors, Since 1908, the office of auditar to & company has become
of increasing importance : be has frequently unplessant duties to
perform, particularly when there is any clash between the intereals
of the directors and the interests of the shareholders. He has been
dencribed ua *'the wateh-dog of the shareholders’” : it has also been
said that he is & watch-dog and not a bloodbonund, As he is subject
to conflicting pressurer, we consider that any reform in the law
which strengthens his indepiendence is desirzble, Our recom-
mendations are intended primearily to strengthen his position
againet the directors and to ennble him to safeguard the interests
of the shareholders withant fear of removal from office by the
directors.

[IRTARE !

191. Sections 112 and 113 of the Act of 1508 do not provide
that the auditors of a company are to have any professional
gualification. The legal members of the committes strongly
support the view that only qualified auditors should be eligible for
appointment to the office of anditor of & company and that s
quniified auditor shonld be defined as being an individual who iz a
member of a hody of accountants established in Ireland or in Great
Britain and for the time being recognised for the purpose of
auditing the acconnta of n company by the Minister for Industry
and Commerce. The members of the Institute of Chartered
Acconntants who gave evidence before us informed us, however,
that snch n provision would not be in the interesta of their
members and that they were opposed to anv such provision. We
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accept the view that, subject to congiderations of public policy, the
professions shouid regulale mntbters helonging to their particular
sphere and, accordingly, we do net recommend any resiriction on
the eligibility of persons t boe appointed auditors of a company by
reference to membership of any body of asccountants or by
reference to recognition by u government autheority.

192. Section 112 of the Act of 1908 prevides that a director or
officer of & compnny shall not be capable of being appointed auditor
of that company. We recommend that, in addition, s body cor-
porate should not be eligible to be appointed nuditor of & company
and that o person who 18 a partner of or in the employment of an
officer of the company should not be eligible to be appointed
auditor of the company when the company is 2 public company.
This recornmendation does not apply in the case of a private com-
pany. Anyone who is not eligible to be appointed suditor of a
company should not be eligible for appointment as auditor of a
subsidiary company of that company. Conversely, anyons who is
not eligible for appointment as auditor of a subsidiary company
should not be eligible for appointment as auditor of the holding
eompany of that subsidiary.

103, Bection 112 of the Act of 1908 provides that the
remuneration of the auditors of a company is to be fixed by the
corupany in generai meeting, except that the remuneration of any
auditora appeinted before the slatitory meeting, or Lo fll a casual
vacancy, inay be fized by the directora. 'The remuneration of the
suditors is rarely fixed st a general meeting: 1t is nsually fixed by
the directors, We think that the general practice by which the
remuncration of the anditors is fixed by the directors should be
recognised, provided that the genernl meeling of the company
suthorises the directors to fix the remuneration of the auditors,
We reconnnend n provision that the remunerntion of the anditors
sbould be fixed by the company in genersl meeting or in such
maoner as the comnpany in general meeting determines.

194. Under the existing law, auditors are not entitled to
sttend a general meeting of the company unless when invited to
attend by the directors. We think that the auditor of any company,
whether public or private, should be given the right to receive
notice of and to attend and speak at all general meetings of the
company and {o send o all or any of the shareholders a statemnent
of his views or an explanation without obtaining the approval or
sanction of the directors of the company to thia,

195. Hection 113 of the Act of 1908 provides that the suditors
are to snnke n report to the shareholders on the accounts examined
by them and on every halance sheet laid before the company in
general meeting and that the report is to state whether or not
they have obtained all the information nnd explanstions they have
required nnd whether, in their opinion, the balance sheet referred
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to in the report is properly drawn up so a# to exhibit a true and
correct view of the state of the compnny's affairs according to the
best of their information and the explanations given to them and
as shown by the books of the company. They are not required to
report on the profit and loss account. We recommend that the
suditora of every company should be required to mmake n report to
the members on the accounts examined by them and on every
balance sheet, profit and loss account and on all group accounts
lnid before the company in general meeting. The report of the
nuditors has, under the Act of 1908, to state whether the balance
sheet hus heen drawn up so as to exhibit o true and correct view of
the atate of the company’s naffairs ss shown by the books of the
company and the auditors have not, under that Act, to state
whether the books of the company have been correctly kept.
Fortunately, suditors have not followed this literal interpretation
of the Act. These provisions require srendment. The suditors’
report should state, as & minimum :

(s} whether thev have obtained all the information snd
explanations which, to the best of their knowledge and
belief, were necessary for the purposes of their sudit;

(b) whether, in their opinion, proper books of account have
been kept by the company so far as appears from their
examination of thoss books; ’

(¢} whether the company's balsnce shest and profit and loss
acconnt are in sgreement with the books of account;

{3) whether, in their opinion, and to the best of their informa-
tion and according to the explanations given to them, the
said nccounta give thie information required by the Act in
the menner required by the Act and whether they give s
true and fair view (i) in the case of the balance sheet, of
the state of the company’s affairs as at the end of ita
financial year and (i) in the case of the profit and loss
account, of the profit or loss for ita financial year or a true
and fair view of these matters subject to the non-disclosure
of any matters to be indicated in the report which, by
virtue of the Act, are not requnired to be disclosed, (iif) in
the case of a holding company for which group sceounts
beve been prepared, whether, in their opinion, the group
accounts have been properiy prepsred in accordance with
the provisions of the Acl 8o a8 to give a true and fair view
of the state of affairs and profit and loss of the company
and its subsidinries as far as concerna the members of the
company, or, as the cnse iay require, so as to give r true
and fuir view thereof aubject to the non-dieclosure of any
mabters to be indieated in the report which, by virtue of
the Act, are not required to be disclosed,
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196, In paragrapl 150 we refer to the standard article in the
Articles of Association which provides thal a director 18 entitled
to be indenmified by the company against ali costs, losses and
expenses which he niny incuy by resson of any act done by hin as
u direclor or in dirchurge of bis duties wad that he g not to be
linble {o the company for anything which he does, unless 3t
happens through his willul default or dishonesty, ‘Fhia Article
frequentiy provides a similur protection for the mulitora of the
company. FPhe wide degree of protection which this Article gives
wan nobl Tully realised until the decision in Phe Cily Fquitable
Case (1925) Ch. 07, We thinic it highly undesirable that the
auditors of a company should have this wide protection and we
recommend thabt any contraet or provision, whether in the com-
pany’s Articles of Association or elsewhere, whereby the aunditor
is {o be Indemnified agrinst or excused from the liability which
attaches to him under the general law of negligence or breach of
dnty or hreaeh of trust or contract should be declared void and
that this provision sbould he incorpornted in the section which we
recommend in paragraph 150 of this Report. The power given to
the Conrt {now contained in Section 270 of the Act of 1908) to
rebieve directora from liability for negligence or hreach of trost or
duty when they have acled honestly and reasonably should be
extended to inchide nuditors.

WINBING.UP

197, The law rvelating to the compuisory and voluntary
winding-up ol companies,has been [requently and  severely
criticised. We have considered whether there is justification for
this eriticiam. After prolonged consideration, we have to report
that we have Towwd unaniimity impossible on this point. What
follows i paragrapha 1970 to 197¢ of this Report is, therefore, not
# unapimour reconunendstion, bul represents the conclusion of
oitly some of our members, Tu view of the grent importance of
the inutter we five thought il bnperative o state in detail the two
views,

197a. Althonph the winding-up of a coipsny is necessarily a
cotaplicated sud slow process, the delays in the completion of the
windimr-up of inrolvent cotpanies, whether in lguidation onder
the Court or in voluntary liquidation. are, or appesr to be,
andaly prelonged. Tn the ease of » voluntary liquidation, the
creditors have hitherto had little control over the conduch of the
Hauidation even if the conmpuny be insolvent. The major cause of
the delaya in the completion of eompulsory liquidations is the
absenee of an official receiver. Under Section T46 of the Ach of
1008, the officind receiver atlached to the Court for bankruptey
purposes bad conaiderable control over liguidntions of companies
he the Court in Kngland bat. for some reason, no provision was
made for an offieial reeeiver in Ireland. The result is that the
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conduct of the liquidation of a company by the Court in Ireland is
entrusted to a liquidstor (alnost wvarinbly an accountant) who
acte under the control of the Court. The Wxuminers attached Lo
the Counrt hoid the Inquiries which nre directed but the Court
processes can be seb in motion by the liquidator only. There is not
a whole-time official in charge of the liquidation such as the
Officinl Assignee in bankeuptey. The liquidator gets his remunera-
tion out of the property nnd funds which he succeeds in
recovering ¢ if the amount of available nsarts is amall it is under-
standable that the liquidator, who is usually » buay man, does not
earry on the liquidation with ardour. But it is the cases in which
there are no uvailable assets which require the most searching
investigation, ns these are the very cases in which assets have
heen misappropriated by the directors. Tn recent years the Courts
lisve inade & number of Orders discharging the liquidator who has
been appointed before completion of the liquidation and directing
that no further proceedings be taken in the liquidation without n
Court Order : mnost of these have been cases which geemed to call
for an investigation of the company’s affairs and the institution of
proceedings agninst directors or other persons but, as there was no
fund from which the liquidator could be remunerated end hin costs
paid, the liquidation was, for all practical purposes, terminated.

197b. There should be an official receiver abtached to the
‘ourt. Such official receiver should be & whole-time offidial
attached to the Bankruptey Office or to n new office to be estab-
lished and to be known as “'The Companies Winding-up Office”,
‘The Official Assignee in bankruptey should be the official receiver,
provided that it is understood that the Official Assignee himself,
having sleeady quite enough to do, will not be required to dis-
charge personslty any dutics under the Companies Act, but that a
new official to perform these duties will be appointed fo serve
under him. Tt is highly desirable that the official appointed should
have a legal or accountancy training and shonld have some
cxperience of the practice of winding-up. 1{ this resnlts in any
increage in the expenditure of public money, we consider that the
expenditure will bk fully justified by the results,

1%7¢. There shoukl be & provision in the new Act that the
official receiver should, by virtue of his office, he the officinl
liquidator and should continue to act as liquidator until another
person is appointed liquidator by the Court and that the official
receiver should have power to Bunmon neetings of the creditors
and of the members of the company for the purpose of deciding
whether or not an application showld be made to the Court for
appointing a liquidator in the place of the official receiver. When
i+ Winding-up Order has been made, an obligation should be
nuposed on the directors of the company to prepara and send to
the official receiver n statement as to the affaira of the company,
giving details of its aesets, debis and liabilities, the names of the
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creditors, the securities held by them. the dates when the
securities were given and any further information which way be
prescribed by the Rules wnde under the Act or which the official
receiver muy require. This statement of alfairs should be verified
by an affidavit of onie of the directoras or the secrvlary or such
person an the official receiver may nominate and should be sent to
the official receiver within 14 duys after the Order for winding-up
of the company has been made or within auch extended time as
the officisl receiver or the Ceurt way appoint. ‘There should be 2
substantial fine imposed for fuilure to submit the statement or for
a false staternent in it. The form of the stateroent of affairs should
be preseribed by the Bnles made under the Act. Sections 233 to
236 of the Companies Act, 1148, should be adopted.

198. As already stated, the views expressed in paragraph 187
to ¢, inclusive, are not the views of all our members. The contrary

yiewa are expresged in the following paragraph 198a fo e,
inclusive.

198a. Section 146 of the Act of 1908 confined the ferin "'official
receiver’’ to lingland, where it nieant (in the words of the Act)
“'the officiat receiver, il any, attached to the Court for bankruptey
purposes, or, if there is wore thun one such official receiver, then
such one of them as the Board of Trade may appoint, or, if there
is no such official receiver, then an officer appointed for the
purpose by the Bonrd of Trade™. Bection 149 {1} of the same Act
provided that "' For the purpose of conducling the proceedings in
winding-up a company and performing such duoties in reference
thereto as the Court may impese, the Court may appoint a
liquidator or Tiquidators™ and Section 119 (2) procecds: “'the
Court wmay make sach an appeinbinent provisionally at any time
after the presentation of a petition and before (where the pro-
ceedings are in Scotland or Ireland) the first appointment of
liquidators™. Tn a winding-up in Scotland or Treland the said Act
provided that the liquidator was to be stvled ‘"The official
liquidator”™ (Section 149 (D) (b)Y }: ibe Court might determine
whether any and what security was to be given by him on his
appointment {Section 149 (5)): he might resign ‘or, on cause
shown, be reinoved by the Court (Section 149 {6) }: any vacancy
in the office of a liquidator appointed by the Court was to be filled
by the Court {Section 14% (71 }; and his remuueration was to be
sich ar the Court might direct {Section 149 (8)). Scctions 150
and 15) of the same Act prescribed ltis dulies and powers as official
liquidator. Most of the duties and powers might be exercised ounly
with the sanction of the Courd but the Court inight, by Order,

sanciion the exercise hy the official liquidstor of almost all of such
powers.

198b. Accordingly, in this State the Court has, under the Act
of 1908, complete control in a compulsory winding-up, the pro-
cendings therein heing pursnant to Buler of the Supreme Courl.
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The appointment of the official liquidator, whether on the
petition of a ereditor or of & member or of the company itsalf, 18 1
the discretion of the Court, which will make such appointiment 8
geems best Lo it in the interests of the parlies concerned.
Frequently the carrying out of the liquidation involves the
immediate provision and attendance of supervisory stafl, usually
with considerable accounting amd organising expenence, and
wherever the headquarters and branches (il any) of the company
are. 1t is understandable, thercfore, that & member in p}zhiic
practice of the accountaney profession had psually been appointed
the official liquidator.

108¢, The nature of a liquidation is such that its completion
often takes a Jong time and the saggestion (paragraph 197a of this
Report) is not accepted that “‘the major conse of the delaysin t?le
completion of compulsory liquidations is the absence of an official
receiver''. The Txaminer of the High Court is usually fully aware
of the obstacles confronting an official liquidator, and of the neces-
sity, where the disposal of property or stocks is involved, to avoid
realisation at an undervalue. On the other hand, the interest and
snxiety of the official liquidator in to have the liquidation
completed at ns early a dale as possible, The appointinent of an
“official receiver’” would not obviate delays in winding-up nor
would such an appointment be likely to lessen expensen. On the
contrary, it might well have the opposite effects.

Where it is found that the company is without assets or that
angets have been fraudulently disposed of, the Court should have
diseretion to invoke the aid of the Attorney General.

1984. The Committer which was sppointed in March, 1997,
by the Minister for Industry and Commerce and which submitted
its Final Report on ''the winding-np of companies and societies’”
in February, 1930, stated in Paragraphs 85 to 87 of their Report

85. We have had considerable evidence on the desirubility of
taking aws this discretionary power of appointment,
and of appointing one official to whom would be entrusted
the winding-up of all companies in respect whereof a
compulsory Order is made. Such oflicer would, if
appointed, be closely analogous to the Official Assignee
in bankruptey and we were pressed with the contention
that, in all probability, sinnlar beneficial resuits would
follow from the appointment of one official to take charge
of all companies being wound up through the Court, to
those which undoubtedly followed from the practice of
appointing one official to control the winding-up of all
bankrupts’ Watates."

“g6. We are not, however, satisfied that the change suggested
should be made, and we do not recommend the same. In
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the first place, (he somber of conprinies eompuleorily
wound up throngh the Courts s very snntll when
compared with the nnmber wound up voluntarily, white
the Official Assignes fus charge of all bankrupteies ns
well as of all private arrangements effected through the
Courl. and he has o frained staff to assist him in his
dutiea.””’

“Secondly, i normal times, we do not think there
wanld be sufficient work to occupy the time of an official
Bguidator who lid no other duties to perform, while
should there at any time ocour a large mummber of cages
coming within his department, it would not he possible
for a single official jersonally to take charge of and to
conduct all such liquidations, and it would be necesgary
for him Ao employ aseistant  liquidators, while the
pkestion o the reanineration of a sole official Hquidasor,
or o auyosuch nasistant  liguidators presents many
difficulties, "

URT. We are of opinion Uit the preaent syatemn of the appoint-
trent of an official lipuidator by the Court in each case ia
the best possible, and that no ehange should be made in
this respect.”

His claimed that the foremoing paragraphs weould present a
[air assersment to-day of the position generably with regard to
complsory Hgnidations. 16 is fwrther elnimoed that, with the
wdoplion of the reforms suguested throughout onr Report in regard
to the keeping of proper books and records, (he conduct of both
volintary and compulsory Tigoidations snd (he obligationa to be
intposed on direclors and liquidators, the time involved in the
corpletion of a Tiquidation should be wmaterially shortened.

Hide. Neither in Novthorn reland vuder the Companies Act
(Northern Treland), 1932, nor in Seothind under the Companies
Act, T8, han it been formd necessary to pravide for the appeint-
ent of an oflicind receiver {o condnet windings-up which remain
vitally in the saine position ax nnder the Acl of 1908,

PBIRE W have heen nable 1o reach & wnanimous opinion oo
the vediers (hisenssed in the fForeuaing pragraphs 197a to ¢ and
R0 o el inclusive,

2000 A Turther reason for the nogatialaclory festures in the
Faw o winding-up is the close connection helween thin law and
the Tankenptey faw. Tn Paragraph 97 of this Report we referred to
tae nedent neeessity far the reforms of he bankraptey law. 8o long
tong aes the bankrupley law is archaic, the winding-up of com-
panics will continue te he unsatisflaciory. Recommendations aa to
the seform of the bankkruptey Jaw are outside our forms of refer-
et bied there ig one type of ahnse which has heeome so common

80

in the winding-up of companies that we consider that it should be
dealt with by the new Act. If the directors of & company have
guaranteed the company's bank account and if that account is
overdrawn, the directors may apply all the monies received by the
company for some months before the liquidation in reducing the
bank overdraft and so relieving theinselves of liability on their
pusrantees. In lhese circumsiances, neither the directors nor the
bank Lo whom the rmoney was paid ean be made lishie to refund
these motties or to make any payment to te company in liquida-
tion, a8 the payment to the bunk is not a froudulent prefersnce.
We are aware of a number of cases in recent years where this has
happened and, as 8 result, the credilors (other than the banks)
bave nof received any dividend in respect of their debts. Section
210 of the Act of 1908 provides that any conveyance, mortgage,
delivery of goods, payment, oxecution or other aet I‘els‘tilng to
property which would, il made or doue by or ngainst an individual,
be deencd in his bankruptey s fraudulent preference, shall, if
made or done by or against the company, be deemed, in the avent
of ite being wound up, a {randulent preference of its creditors and
be invalid accordingly. The presentation of a petition for a winding-
up or & resolution for winding-up is deemed to correspond with
the individual's act of bankruptey. The relevant section in the
bankruptey law is Section 53 of the Bankruptey (Ireland)
(Amendment) Act, 1872, 1t provides that every conveyance or
transfer of property or charge thercon made, every payment made,
every obligalion incurved and every judicial proceeding faken or
suffered by auy person unable to pay his debts as they become due
from his own monies in favour of any creditor or any person in
trust for uny creditor with a view lo giving such ereditor o prefer-
ence over the other creditors shiall be deemed franduient and void
igninst the ussignees of such bankrupt if the person making the
trinsfer or payment become hunkrupt within 3 months after he
made it The amendment, which we consider should be made in
reapect of pnyments made in ease of 1 surety would be the sddition
of the worda "'or any surety or guarantor for the debt due to such
creditor’” hetween the words "“such creditor” and the wards ‘'a
preference over the other creditors” in Section 53. We have also
considered whether the period of 8 wonths referred to in Section
53 of the Act of 1872 should be extended to 12 months in all cases.
While there may be much to be said in favour of thizs we feel,
however, that such a provison might, in tnany cases, entajl a
disturbing doubt in ordinary cominercial transactions, A company
i in debt. 1ts creditor sues it and is paid. The creditor is in perfect
good faith. There must nlso be many cases in which a company,
while in finuncial difficultiesg, purchases goods, If the law wers to
provide that all such transsctions might be capable of being sot
aside and re-opened and refunds by the creditor ordered, much
uncerteinty would inevitably result, Where, howaever, the charge
to the direclor is only for the amount which the director has paid
in to the funds of the company or personaliv guaranteed on hehalf
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of the company simullanconshe with the issue of the charge, the
foregoing considerations would not appear to apply and in such

cane the charge given to cover monies so paid or guarantesd should
not be avoided.

201 We recommend i paragraph 140 of this KReport that the
Gourts should have power Lo debar n person [rom acting as a
director or from heing concerned in or taking part in the manage.
ment of any company if there hnd been n breach of duty by him as
o divector. T'his remmedy is net, however, sufficient. In some cages
which have been before the Courts the directors bave given ona of
their number & debenture Lo secare monies previousiy lent by him
to the company : the company then orders goods and sells them
and the proceeds of sale are applied by the company in satisfying
the debenture : the unfortunate creditor who supplied the goods is
not paid and has to take his place in the quene of unsecured
creditors who get nothing. It is unperative that the Courts should
bave the widest powers to dewl with this type of dishonesty. It
has heen made possible by the privilege of limited linbility and the
most suitable punishinent is the removal of this privilege from the
directors who were responsible or who connived at what was done.
We recommend that when, in the course of the winding-up of a
company by the Courk, it appears that the business of the com-
pany has heen carried on with intent Lo defraud creditors of the
compity or creditors of any other person or for any {randulent or
dishoniest purpose, the Conrt should have power to declare that
any persons who were knowingly concerned in the nrrying on of
the busivess in that wmanner shonld be personally responsible,
without any limitation of Hability, for nli the debts or other
liabilities of the company and that the Court should have power to
meke this Order on the application of the liguidator or of any
ereditor or member of the company, We have already tecomn-
merded in paragraph 126 that s obligation should he inposed on
every Court o notify the Attorney General of any case where it
appears from evidence given in the Court thal there hias been s
breach or a disregard of he provisions of the Cotnpanies Acts
we have aleo recommenided that the period of 3 months mentioned
in Seation 212 of the Aet of 19098 in redution to debentures seenred
by Hoting charge should be extended 40 6 months and . in some
cases, 1o F2 months,

202, Heebinn 209 of the Act of 1908 Jerls with the debtg which
are {o be pawd in priovity in w winding-up, Fowr general types of
deht are direeted to he paid in priority fo all oiher debts and in
priority ta the clains of holders of debonbures seeared by a foating
charpre ereated by the company. The priority given bv Section 209
for some debts over the claiing of holders of debenttires relates o
the claima of such holders agninat assets which are subject to a
floating charge @ il there be a spucific wortgage or churge these
debts do not obtain priority over the speeific charge, The four
types of debt specified are
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{1) All rates due by the company at the date of the commence-
went of the winding-up which became due and payable
within 12 months before that date and all assessed income
tax sgsessed on the company up fo the 5th April next
before the date of winding-up but nob exceeding, in the
whole, one yenr's assessinent.

(% All wages or salury of any clerk or servant in respect of
services rendered to the company during four mouths
belore the winding-up, but not exceeding £50.

(3) All wages of any workman or labourer in respect of services
rendered to the company during 2 months before the date
of winding-up, but not exceeding 25, and

(4} SBums due in respect of Workmen's Compensation.

‘This list bhns been added to by subsequent legislation, The
Ingurance (Intermittent Unemployment) Act, 1942, the Social
Welfare Act, 1952, and other Acts have conferred similar priority
in respect of sums due under those Acts. While these debts have
to be paid in priority to all other debts, the effect of Section 38,
sub-section 2, of the Finunce Act, 1924, is that all sums due by
the compuny to the Central Fund rank in priority before the sums
due to the other creditors of the compuny. In a winding-up of a
company by the Court now the debts specified in Section 209, as
swended, have to be peid first and subject only thereto all sums
due to the Central Fund sre payable in full in priority to the
unsecured creditors. 'The balance (i any) of the assets which
retuaing is then available for payment of the unsecured creditors
(see the decisions in Melnlosh & Co., Limited v. Thompson &
Co., Ltd, 1932 LR. 45 The Irish Aero Club 1939 1.R. 204 and

The Federated Ismployers' Mutual Insurance Society 1955 I.R.
176).

203. We recomnend that the list of debts apecified in Section
200 should be amended, that the priority given to sums due to the
Stete by Section 209 of the Ach of 1908 shauld be abolished and
that suns due to the Central Fund which are nob within Section
209 should rank equally with the other debts of the cotmpany for
payment. If the company is solvent no question of priorities can
nrige o if the company is insolvent the priority given to sums
due to the Ceontral IFund inflicis bardship and injustice on many
small creditorsa: it cannol bhe seriously contended that smail
traders are in n better finuncinl position to bear the Joss than is the
Central I'und, We cannol see any reason why any taxes (other
than Schedule A income tax} should be given priority and we
recommend that the priority given by Section 209 to one year's
taxes should be repealed, We would make a similar recommends-
tion in relation to rates due to a local aubhority were it not for the
great difficulties in litle and conveyancing which the ubolition of
this preference would cause. We slso recounmend that the wages



or salary of any clerk, servanl., workinun or labourer in respect of
services rendered Lo the conpany during four months before the
date of Hquidition should be given priority ap by o maxinam of
£200 for ench clai ! ' ‘
A doreach caanant. We also reeommend that tie various
priotities referred 1o iu paragraph 2092 of (his Repord should he
codified.

. 204. The law in relation to the voluntary diguidation of
insolvent companiva iR unsalisfackory, When the company is
tngolvent the sharcholdera have no direct financial interest in the
winding-up unless their shares are not fully paid-up. The share-
holdexrn appoint the lisuidator, it up vacancies in his office. fix his
remuaneration and receive his accounts : the winding-up s '{.reuted
a8 being a process which concerns them and not the creditors and
the creditora find diflienlties in oblaining jndornation. Moreaver
a8 the liquidator has been wppointed By (he cotpany . fwe may he
reluctant to (nke proceedings agninst the directors or oflicers of Lhe
cornpany when there may appear to have heen some mirapplics-
tlon or misappropriation of the company’s assets.

205, In wmnst cater of volontary Bquidation the company s
ingolvent. We cousider that the creditors shondd have contral of
the winding-up of an inaolveit conpany, We rocommend that
when it is proposed to wind up a company voluntarily, the
directora of the company or a najorily of them shonld be ,;_{iven
the power to make a statutors dectarstion that they have investi-
gated the affaira of the company aud that, having done this, thev
are of opinion that the company will be able to pays ite dehta in
full within & period not exceeding two years from the cCOmMmence-
ment of the winding-ap. I'his declaration shionld e made within
the two months innnediately preceding the date of the passing of
the resolution tor winding-up and should he delivered lo the
Registrar of Cornpunies for registration hefore the dnte of the
meeting at which the resolution to wind up ia to be proposed i
should contain a stalement of the compiny s nssets and Iiabiili.bieﬂ
a8 at & date ot more dthan thiee months befare 1he date upon
which the declaration is made. 'enaltios should be impuoaed on an

director who wakes a deelamtion without having t‘eumtmbl{
grounds for the view tai the convny will e ahle to pay its debtn
I full within the period af fwo verrs, A liegstidation in ivhi:'h L:his
declarntion is nade and deliversd (o the Hegistrar of Companies
should be referred toas w mombers” voluntury wiuding-np"IJ;.ﬁ(I a
liquidation in whicl sueh 4 deelontion is aof nade and deliver x;l
ta til_c Registrar shonld be veferred 1o as " ereditors” voiunla;‘\‘
winding-up®’. When a creditors” volunlury winding-up takey
p!a.cn'. an obligation showdd be impoxed on (he company tr:) c:;.ll i

meeting of the creditors of the company for (he day or thé da.d'
Foli_owing that e which the meeting to p':as.q the resalition to Win?i
up i8 to be considered and nolier of tie meeting of creditors should
ba sent to every creditor of the cotrpuny at the sume time as bhe
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notice convening the meeting to pnar the resolution to wind up is
sent to the sharcholders. The directors of the company sbould be
obliged 1o prepare n statement of the position of the company’s
atfairs and a lisl of the creditors of the company showing the
amount of theiv debts and to snbmit thia to the creditors’ meeting,
The ereditors wnd the compaoy shonld be given the right to
notvinale u person 1o be lignidator Tor the pavpose of the winding-
np ad, i e ereditors and the company nowinate different
pereons, the person nomimtied by the creditors should be the
liquidator. 'Fhe creditors should be given power, without recourse
to the Court, to appoint a Committee of Inspection consisting of
not tnore than five persons and if the creditors appoint s
Committee of lnspection the company should be entitled to
appeint three persons to be menhers of the Committee of Inspec-
tion. The powers given {o a liquidator by Section 151 of the Act of
108 abounld ot he exercisshle by the liguidator in & creditors’
voduntary winding.up withoul {he sanction either of the Court or
of the Commiltee of Inspection and the power of fixing the
remuneriation of the liquidator should be vested in the Committee
ol Tnepection, with a right of appeal to the Court.

206. Considerable loss of time and expense in voluntary
liquidations is sometimes caused by the difficulty which o
Ligguidator has in tracing persons to whois debts are due or to
whom money is due in respect of shares in the company. The'
liquidator cannot complete the winding-up of the company until
he has made provision for these. 'I'he Irieh Courts have fonnd a
convenient solution to this difficulty by holding that the liquidator
is n lrustee and is entitled 1o pay these moneys into Court under
the Trustee Act (see /n the matier of The Cathedral Savings
Bank, Limited 78 1.1..'T.R. 154} but this involves delay and un-
uecessary expense. We recommend that there should be an
necount ab the Head Office of the Bank of Ireland to be called “'the
Companies Liguidstion Account” and that a lguidator shounld
have power to psy any money represcuting the amounts due to
creditors whom he cannot trace or any maonies representing un-
claimed or undistributed assets of the company or any other sum
due to sny person as s member of the cornpany to the credit of this
account which should be under the genersi control of the Miniater
for Industry and Conimoerce. Anyone claiming to be entitled to be
paid out of this account should be entitled to apply for payment to
the Minister for Industry and Comunerce with a right of appesl to
the High Court. The payment by the liquidator to the credit of
this sccount should be an effectual discharge to him in respect of
the monies so paid.

207. Not infrequontly & sharehoider, whether by reason of
change of address or otherwise, fails to cash warrants of a com-
pany for dividends to which he is entitled. We recommend that,
o awinding-up, dividends nnelaimed for more than six years
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hefore the dale of winding-up, should nol be provable an a debt due
by the compan:

208, Unfortunately, compnny
much more time th
mey find difficulty
wid we recomme
voluntarify

; Lt liquidations very often take
s anticipated at the beginning, A creditor
i getting information about the liquidation
nd that when a company is being wound up
and the ligusdation has not been concluded within Lwve
years, the liquidator should he obliged once in every vear until the
winding-up is concluded to send to the Registrar (';)fv(!ompanias n,
statement showing the position of Lhe liquidation. The contents of
this st.‘atet}aent should be prescribed by the itules made under the
Act. Section 224 of the Acl of 1908 mekes provigion for such a

statement in liqnidation in Bngland, but there is no provision for
such a statement in Ireland.

209. In addition to the remed i
{ ‘ ¥ recommended by us in para-
graph 123 of this Report, we recommend that the ne{’v Act al?ou]&
provide that the Court should have power to order a company to

be wound up when n petition i i indi
R & petition in presented seeking win
the ground of oppression, ¢ ne up on

w 3{]2.('(1225;2(:‘:; 3:.‘3%12)’0}[;:,};%;?;#;:{1908 provides that the winding-
(i} By the Court, or
(i1} voluntary, or
(i13) subject to the supervision of the Court.

Section.]EJB of the saine Act provides th
by apecial or extraordin
tarily, the Court may m

' al when a company has
:u;év reﬂ(:n{l;ll;ml ll"emlved to wind up volun.
aite an Order the : indi
up shall continue hut sulsject to auch ﬂtn;?n:;rtr]ilgiavnotlf“:i(::-yc‘g;?gmg{i
wrlh‘mwh liberty for ereditors, members or othera to appl ﬂ-ﬂL
t!hg Court nnd genetally on such torms and conditions as t'h{:;C‘Zmr?
thinke jtiﬁlr_‘\erndl.HL{?Hp suabject {0 the supervision of the C‘ourt is
very rare. The majority of our memhers recommend that, as such

winding-up sabject o (h Prvisi
\ . : e supervision of the Coy
i practice obsolete, iy

provision for it shm . soni i
e o id not be continued in

211, We recomniend that there should be a weans of revoki
a resfo!uhe_m for voluntary winding-up and that there ahouldobmg
Provision i the ew Aet that o company in voluntary i nid&i;e o
sh_unlff hisve power, with the sanetion of the Court !;z) i‘f?‘i(k i?}n
winding-up resolution and to he restorpd to the posliti(m %t) ae in
before the rerolution 1o wind up waas passed. W Fn'rlher. r‘zgs .
mend Ahat in the cxse of o compulsory winding-up the C(?:I:t;

ahonid |  h e ng gt i
Ac(;,ngtf 115:]\;; the Bike power as it now hus under Rection 144 of the
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212, Seclion 180 of the Act of 1908 provided that an Order
made by 1 Courl in Kngland o the winding-up of u colnpany was
to be enforeed in Treland as if it had been made by an Trish Court
and that an Order made by a Conrt in Freland in the winding-up of
a company was to be enlorced in ¥ngland and Scotland as if it
lud been made by an linglish or Scottish Court. This section
ceased to be effective in 1921, Many Irish companiea have
property outside the Htate and wany British eompanies have
property in the State. The speedy and efficient conduct of com-
pany liquidations is in the interests of all Btates nnd modern
legielation shows e marked tendency towards recognising the
(irders of Courts outside the country : Part IV of the Arbitration
Act, 1954, is an example of this. We would hope that provision
might be made for reciprocal legislation in such matters.

213. In paragraph 126 we recomimended that in every case in
which instances of frand, froudulent trading or grave breaches of
the provisions of the Companies Acts come to the attention of any
(Court, the Judge or Justice should be obliged to send @ report to
the Attorney General for consideration by him with a view to a
prosecution. We consider that a similar obligation should be
impnsed on every liquidator and that the liquidator shg)uld be
obliged to fnrnish to the Attorney General all information and
documents in his possession with regard to mny breach of the
provisions of the Companies Act. A remedy must be provided for
breach of this obligation by the lquidator. We think it would be
undegirable to make the failure of the lignidator to make the
nevessary report fo the Attorney (reneral a criminal offence. We
recornmend, however, that if the liquidator should neglect or
refnae to perform this obligation, the Court should have power, on
the application of any member or creditor of the company, to
direct the liquidator ta perform this obligation and that when such
an application is made, the Court ahould have power to direct that
the costs thereof be paid by the liquidator personally unless he
catalilinhes that bis neglect or refusal waa, in all the circum- "
stances, reasonnble.

INVISTIGATIONS

214, Section 109 of the Acl of 1908 provides that the Minister
for Industry and Comunerce may appoint an Inspector to investi-
gate the affairs of any company and to report thereon when an
applieation for an investigntion is wade by members of the eom-
pany holding sl least one-tenth of the jssuod shares. The applica-
tion to the Minister 18 to he supported by such evidence as the
Minister may require for the purpose of showing that the
applicants have good reason for and are not actnated hy malicious
iatives in requiring the investymtion and the Minister may
require the applieants for the inveatigation to give security for
payment of the costs of the Inquiry. All the expenses of and
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incidental 1o the investigation are Lo he delrayed by the applicants
unless the Minister directs {hese (o he puid by the company.

215. An'lnvesLigntion by the Minister was intended to be one
01f the sanctions fo ensure the observanee of the provisions of the
bomp:.mxes_ Acts and the prevention of frand, dishonesty and
h.reaches of duty in the matnagerment of companies. Few investiga-
tions lhavfe heen hebd, prmardy beewuse the applicants for an
ivestigation are always required to give seenrity for the payment
of the costs of the inguiry and also hecnuse the. applicants render
themselves fiable fo Py the costa of he investigation. We
congider that there are fon many obstacles to an investigahioﬁ
by the Minister for Industry and Commerce. The requirement
that the applicants should “show that they are not actuated
by malicious notives in requiring the investigation should be
deleted and a statutory limit of £50 to the amount of security
required from the applicants should be imposed. The Miniater
should be given power to ardor that the costs of the investigation
should be borne by any dircctor or directors or oflicers of the
company if it be established in the course of the investigation that
such director, dircetors or officer hus been guilty of any grave
breaches of the provisions of the Companies Acts or has been
guilty of any frand, dishoniesty or breach of duty. If such an Order
a8 bo the coats of the investigation be noft made the Minister should
be given power to order that the eoats of the investigation should
be horne by the company inlean there were no reasonable grounds
for the demand for the investigation, in which event ihe costs
should be horne by the applicants. If the report of the inspector
élse]qses the commission of any criminal offence by any directors
or officers of the company or by any other person, a cbpy of the
mspectors’ report should be senf to the Attorncy General, logether
with & transcript of the evidence given al the invasti;,{at.i(;n if such
& branacript wag made,

COMPANIES FATABLISHED OUTSIDE THI 8TATE

216 Section 274 of the Act of 1008 provides that every com-
pany mcorporated outaide the United Kingdon whieh E‘Hf.f!.b“’ﬂheﬂ
@ pi."u:e of husiness within the United Ringdor: i to file with tl{e
Rs:gm[.rnr of Companies a cortifind copy of its Memorandam ang
Arbieles of Asaociation, o list of the directora of the conpan ;md
the naniea arl addresses of sonie one or more persons rt‘sidgn{; in
the 1Tnited Kingdom whe ara anthorised o accept m\rviré of docu
menta on behail of the company, There has not been :u‘w nenerai
statulory aduptation i thia country of the term "'rhnited
Kang(!om". Seetion 3 of the Adaptation of Enactments Act, 1992
provides that for the purpose of the construction of any T,3ri.tish’
Statute the name “Treland”", whother naed alone or in co;}junction
with the expression “Great Britain® or by implication as bein
inelnded in the expression *“United Kingdom", is to meas
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Saoretat Direann. The result is that the expression “cutside the
United Kingdom', when used in a pre-1921 statute, means out-
side the State, lingland, Wales and Scotland. The general belief
that Lhe expression ‘ountside the United Kingdom'' in every pre-
1921 stainte now meaus ountside the Btate™ is innceurate. In The
Allorney  General v Riuttledge and  Dayle (uoreported), the
Supreme Court decided that the expression “outside the Tnited
Kingdont™ hael the meaning which we have indicated when that
term ik used in the Darceny Aet, 1916, We consider it necessary
that the new Aet shonld impose an obligation on every company
incorporaled outside the State which has established or establishes
& place of business within the State to file the documents now
referred to in Section 274 of the Act of 1008,

217. A difficulty arises in the choice of the appropriate expres-
sion to describe these companies. In the British Companien Act of
1948 they nre described as “oversea companies”, but this expres-
sion in inappropriste to describe companies incorporated in
Northern lretand. The expression “‘loreign companies'’ i equally
inappropriate for such companies. We suggest that these com-
panies be described as '‘FKxternal Companies” . Section 274 of the
Act of 1908 provides that if the charler, statutes or memorandum
and articles of the company are not written in the English
langouage, a certified trouslation thereof should be filed. This
should be amended to provide that if these documents are ndt
written in the Tinglish or Trisrh languages, o certified translation
thereof should be filed.

218. In paragraph 51 of this report we recommended that
there should be a section in the new Act giving express power to
companies incorporated ontside the State which return particulars
to the Companies Regintration Office to acquirs end hold landa in

the State,

COMPANIERS NOT FORMED UNDER THE COMPANIES
1 ACTS

219 Part VII of the Act of 1908 deale with companies
authorised to register under the Act of 1908. Comapanies which
have o permanent paid-up or nominal share capital of fixed
amonnt divided into shares also of a fixed nmount or held and
tranaferable as slock may register under the Act of 1908, Many
bodies corporate have been incorporated by or under other Acts of
Parliament or of the Oireachins. Tn some cases, these Acts contain
provisions correspanding  to those usually contained in the
Memorandum and Articles of Association of s company. Being
statutory they ean be altered only by an amending Act. It has been
sugpested to us that all bodies corporate in the Htate, whether
having u capital or not, shonld be authorised to register under the
new Act. Although this wenld make it eanier to repeal provisions
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in the incorporating Act which are now out of date, we do not
recoiunend it. Most of {he cotpiities incorporated by Acts of
Partimmnent or of ithe Oireachitas were incorpornted for public
purposes and any amendiment of the Acls relating to them should
be made by the Owreaching and nat by the members. Simiisr objec-
tions exist (o the registention as compunies of hodies corporate
incorparited by Charter,

2201 We do not recowimend any aendment of Part Vil of

the Aet of 1908, except sueh amendments as the establishment of
the State has made necessary,

MIBCELLANLOUS

221. Bection 70 of the Act of 1908 provides that o copy of
every special and extraordinury resolution pussed by a company is
to be printed and forwarded to the Registrar of Companies within
16 days from its confirmation ua g apeciat resolution or, it the case
of an extraordinary resolution, from the dnte upon which the
resolution is passed, The eost of printing has increased consider-
ably and the necessity 1o have the resolution printed makes it
diflicalt io send a printed copy to the Registrar within the period
of 15 days. We recoramend that (he copies of the special and
extraordinary resolutions passed by private companies to be sent
to Ihe Registrar of Gompanies should be vither printed or typed.
Moreover, “printing”” should be dofined in the Act to include
printing by lithographic process,

222, A number of compunies incorporated outside Lhe State
which carry on husiness in the State, keep their records and books
of account at offices outside the Siate. Difficulties arise when, in
the course of loyal proceedings, it becomes necessary fo prove any
fact by the production of these hooks or records or when informa-
tion is soughl in relation to matbers recorded i these hooks or
records. Afthough it is undesirable that thesr booke und records
relating to business transacted in the State chould be kept outside
the State. an obligation should not be impared on companies
incorporated oulside the State Lo keep any of their books in the
Hlate, an this would lead to duplieation of records and increased
administrative axXpenses,

223. Pronf of the incorporation of g compnny incorporated
outgide the State has created difficulties in the administration of
the criminal law and it has been suggeated 1o us that provision
should be made by which proof of incorporation of g company
incorporated outaide the Stafe would be 1nade pasier. Thia problem
arisea purtienlarly when it becomes necessary to prove the incor.
poration of companier and hodies corporate established by Acts of
the British Parliament : the British Pransport Commission ig an

o

exainpie of this, The decision of the late President}of the High
Court (Gavan Dufly, I} in the 4 ttorney General . George Smith
1947 L3, 39 hus removed wany of these difficulties. In tha:t case
it was heid that on o charge of conspiracy to defraud a limited
linbility compuny incorporated outside the State it is not necessary
to put the cectificate of incorporation of the company in evidence
but that evidence that the company acted and carried on humt:less
48w incorporabed company was snﬂicicnt_prool‘ of incorporation.
We reeomumend that provision be made in the new Act that o
British Stationery Office eopy of any Act of the British Parliament
passed after 6th December, 1921, by which a body corporate is
incorporated should be sufficient evidence of guch incorporation
and that a certified copy of 2 certificate of incorporation of =
company incorporated in Great Britain certified by any Companies
Registration Office in Great Britain should be sufficient cmde‘nog
of the incorporation of such company without proof being regmr]:e’

of the signature of the person who signed it or that he occupies the
position of Regiatrar of Companies.

224. The Bankers' Books Evidence Act, 1879, requires amend-
ment. This Act makes copies of entries in bankers’ hooks evidence
in all proceedings without production of the originals. Tt applies
only to banks as defined in that Act as smended by 45 and 46
Victoria cap. 72. The retarns to which both Acts refer are not now —
made. We recommend that, for the purposes of thq Act of 187??, 3
bank should be defined as s bank which has obtained a banking
licence under the Central Bank Act, 1942, or a Savings Bs:nk
certified under the Acts relating thereto or a Post Office Saving
Bank proved to be such by the certificate of the Minister for Posts
and 'Telegraphs or one of his Secretaries.

225, T'he representatives of the Tneurance Institute of Ireland
gave us most helpful evidence, in the course of which they
informed us that the necessity to prepare the accounts and returns
prescribed by the Assurance Aects, 1900 ang 1936, and t.he:'a rmore
detailed accounts which we might recommend would impose
heavy expenses on sssurance and jnsurance corapanies. The
nocounts prescribed hy the Assnrance Actas and those which we
recommend have differend purposes. Amendmenta to those Acts
are outside our terins of reference : we have made provision thla.t
assurance and ipsurance compunies are not to be obliged to dis-
close certain matters in their accounts but recommendstions in
relation to the Assurance Acls are ontaide our terms of reference,

226. We are aware that a number of companies incorporated
in the State are trading under pames different to those by which
they were incorporated. Tn some cases the company has registered
n business name under the Registration of Business Names zj\ct,
1916, and s earrying on buriness under thai name. We consider
that these practices are misleading and we recopymend that a
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company should not be allowed to carey on business under anv
name except that by which it g incorporated. Thia prohibition
should nat, however, applv to #hy ease where, ab the date of the
passing af the new Aoty Compuby was a pariner in a biusiness the
awnership of which had been ynd contimics to he registered under
the Hegisdration of Businese Names Act, 1910, Neither should it
prevent the use by g catpany of abbroviations or slomins when
slearly assaciated with he proper name of the eompany,

2270 We have recommended that o number of mafters are tn
he preseribed by Rules 1o be mnde under the Act. Some nf these
are wttlers whieh will not he the subject of Court proceedings.
We wish to einphasise how important it is that the new Rules
which our reeommendations will make necessary should come into
force ul the sune time s the new Act. We understand that the
Superior Courts Rules Commiltee are drafting an entirely new
eode of Rules or the High and Supreme Courts. This s a heavy
task. The Ranles which the new Companies Act wil] require should
not he left to await the new High Court Rules. We suggent that a
comprehensive code of Rules for the whale of the new Companies
Act should be drafted at the same time 45 the new Act and that

the new Act and the new Rules shounld enme intn foree on the
same daloe,

{Signed) A COX, Chainmnan
MERVYN BELIL
G. BROCK
LBUTLER
H.J. MOLONLEY
G A OVEREND
L L REID
JOHN KENNY, Honorary Secretary

27th Febrimey, 1958,

APPENDIX A
TABLE A
PART 1

REGULATIONS FOR MANAG]‘IMi‘]NT OF A COMPANY
LIMTTED BY SHARES, NOT BEING A PRIVATE
COMPANY

I'nterpretafion

1. In these regulations

“the Act'" means the Compunies Act, 195 . '

“the directors’ meaus the directors for the time being of
the company or the directors present st n meeting of the
hoard of directors and includes any person occupying the
position of director by whatever name called.

“'the Register’” means the Register of Members to be kept
18 required by section — of the Act. ‘

“Becretary’’ means any person appointed to perform the

duties of the Secretary of the company and includes any

person appointed to perform guch duties temporm:iiy. .
“the office’” means the registered office for the time being
of the company.

“‘the seal’” means the common seal of the company.

“'the State'’ mneans the Tepublic of Treland.

“the United Kingdom:' menns Fnpgland, Seotland, Wales,
the Channel 1sinnds and the Tsle of Man.

Expressions referring to writing shall, unless the contrary
intention appears. be construed as including references to
printing, lithography, phoingraph‘\'.nnd. any other modes of
representing or reproducing words in visible form,

Unless the context otherwise requires, worde or expressions
contained in these regulations shail bear the same meaning as in
the Act or any statutory modification thereol in force at the date
at which these regulntions become binding on the company.

Share Capital and Variation of Rights

2. Withoul prejudice to any special rights previonsly confarred
on the holders of any exiaing shares or class of shares, any share
in the company may be issued with such preforred, deferred or
other special rights or such rentrictions whether in regard to
dividend, voting, refurn of capital or ntherwise, as the eompany
may from time lo time by ordinary resoliution determine,

3. Bubject to the provisions of section — of the Act, any
preference shares may, with the sanction of an ordinary resolu-
tion, be issued on the terms that they are lighle or, at the option of
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the compuny, are finble Lo be redeeed on such terins und in such

manner as the compuny, before the issve of the shuves, may by
special resointion deleruine,

4. I at uny time {he share capital s divided into different
classes of shares, the rights altached (o any class (unless otherwise
provided by the terma of issue of the shares of thal class) may,
whether or ot the company i bermng woinul up, be varied with the
congent in writing of the holders of threo-lousths of the issued
shares of lhat class, or wilh {he sutiction of an extrnordinary
resolution passed al a separade wenernd secting of the holders of
the shares of (he cluss. 'P'o every such separate peneral meebing the
provisions of these regulations relabing to weneral meetings shall
apply, bul so that the ecessary quornm shall be two persons at
least holding or representing by proxy one-third of the issued
shares of the class und so that any holder of shares of the class
present in persou or by proxy sy detand a poll.

5. The rights conferred upon the holders of the shares of any
class issned with preferred or olher vights shall not, uniess other-
wige expressly provided by the teriun of issue of the shares of that
class, be deemed to be varied by the creation or issue of further
shares vankivg pari passn therewith,

6. The compuny sy exercise the i
sion conferred by section — of the Act
cenl. or the amount of the contmission puid or agreed to be paid
shall he disclosed in the mnnner required by the said section and
the rate of the commnission shall not exceed the rate of 10% of the
price at which the shares in respect whereof the same is paid are
isued or apy amount equal to 10% of such price (as the case may
be). Buch commission may be satisfied by the payment of cash or
the sliotment of fully or partly paid shares or partly in one way
and partly in the other. The company may also, on any issue of
shires, pay such hrokernge as mav be v fnl, ’

wowers of puying conrmia.
, provided that the mte per

7. Vixeept as required by law, no perdon shall be
the company s holding: anvy alire Hpen any {rust, and the com-
piany shall not he boand by or compelled in 1Y way fo recognise
feven when Laving notice Userpgl) any equitable, contingent,
future or partind iterest in andoshure o aby intereat in any
fraction or purt of u shiee. or (except only us h.\.' thewe regulations
or by law otherwise provided), any other vights in respect of any
share except an absolnte right da the vndivety thereof in the
registered holder. This shall not preclude the company from
requiting Lhe inenhers o frninh the compiny with information
a8 {o the beneficinl ownership of any share when such information
ig required by the compuy for e purposes of the Control of
Manulactures Acta. 1932 and 19 or for the Pinance {(No. 9
Act, 197, or the Tnanee Acts. 1932, 1031 and 1057,
legiskation amending the sane, respectively.

% .

recognised by

or ﬂﬂ}'

8. Every person whose nawe is entered we a mqmber‘in'the
Register shull be entitled, without puyment, to receive, within 2
monthe alter allotment or lodgment of the transfer or withu! such
other period as the conditions of issue shall provide, one certificate
for all his shares or geveral certificates each for one or more of his
shares, upon payment of 3/6d. for every certificate after the first
or such less suin us the direelors shatl from time to time determine,
Bvery certificate whnll be under the seal nnd shall specify the
shure to which it relates and the nmount paid up thereon.
P'rovided that in respect of a share or shares held jointly by several
persons the conipany shall not be bound to issue more than one
vertificate, nnd delivery of a eertificate for n slinre to one of severnl
joint holders shiail be suflicient delivery to all such holders.

. If a share certificate be defaced, lost or destroved, it may be
renewed on peyment of a fee of 2/6d. or such less sum and on such
terme (if any) as to evidence and indewnity and the payment of
out-of-pocket expenses of the company of investigating evidence
as the directors think fit.

10. “The campany shall not give, whether directly or indirectly
and whether by means of a loan, guarantee, the provision of
security or otherwise, any finnncinl assistance for the purpose of or
in connection with & purchase or subseription made or {0 be made
by any person of or for any shares in the company or in its holding
company, nor #hall the company make a loan for any purpose
whatsoever on security of its shares or those of its holding coru-
pany, but nothing in this regulation shall prohibit the transactions
mentioned in the proviso to section -— of the Act.

Iiden

1. The company shall have « first and parsmount lien on
every share (not being & fully paid share) for all monies (whether
presently payable or not) called or payable at a fixed time in
respect of thut share, and the company shall also have a first and
paramount lien on nll shares (other than fully paid shares) stand-
ing registered in the pame of a siugle person for all monies
presently payable by him or his estate to the cotpany: but the
directors may at any time declare any share to he wholly or in
part exempt fram the provisions of this regulntion. The com-

pany's lien, i{ any, on & share shall cxtend to all dividends payeble
thereon, :

12. The company may eell, i such manner g the directors
think fit, any shares on which the company has a lien, but no sale
shall be 1uade unless & sum in tespect of which the lien exists is
prescutly payable, nor untit the expiration of fourteen daya after u
notice in writing, stating and demanding payment of such part of



the amount in reapoct of which the Jien exinta ns is prerently pay-
able, has been given to (he registered Lolder Tor the time heing of

the share, or the persan entitled (hereto by rengon of his death or
hankruptey.

13. To give effect 1o any such sale, the directors may authorise
Same person lo transfer the shares wold o the purchaser thereof.
The purchaser shall he registered as the holder of the shares
compriged in anyv such transfer and ke shinll not he Hound to see to
the application of the purchase woney ror shall his title to the
shares be affected by any irveyularity or invalidity in the proceed-
ings in reference to the sale,

1. The proceeds of the sale shall be received by the company
and wpplied in payvment of suelt pad of the amount in respect of
which the lien cxists ng is presenily payable, and the residus, if
any, shall (snbject o o dike Tion for sinuns nol precrently paynable as
cxisted upon the shares before the aale) be paid to the person
entitled to the shares at the date of the sale.

Calls on Shares

15, The direetors may from time (o fime nake ealis upon the
membera in respeet of any monies unpaid on their shares
{whether on scconnl of the nominal value of the shares or on
account of amounts payable on shares of no par value or by way of
premium) and not by the conditions of allolnent thereof made
pisable at fixed timnes, provided that no call shall exceed one-
fonrth of the nominal vabue of the share or ho puvable leaa than one
month from the date fixed for the payment of ‘the last preceding
vall, and each member shall {subjoct to receiving at leant fourteen
dnys’ notice speeilving the time or times and phwe of payment)
Py to the comipany at the tine or fismes and place so apecified the
wmount cabled on s shares. A call may he revoked or postponed
an the direclors miav determine,

16. A call shall be deamed to have heen made at the tirne whep
the resolution of the directors authorising the call wan passed and
may be requtired to be paid hy instalments.

17. The joint holders of o share shall be Jointly and severally
liahle to pay all ealls in respeet. thereof, |

IB. If a aun called in respect of & share is not peid before or
on the day appointed for payment thercof, the person from whom
the st is due shall pay interest on the sum on the day appointed
for payinent thereof 1o the time of actunl paviment at such rate
not exceeding 6%, per anman as the directors iy debermine, but
the directora shall he al liberty (o witive pavient of such interost
wholly or in part,
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19, Any sum which by the terms of issue of & share becomes
pavable on allotment or at any fixed date, whether on account of
the nominal value of the share or in respect of sums payable on
shares of no par value or by way of premium, shall, for the
purpose of these regulations, be deemed to be a call duly made and
Jayable on the date on which by the terms of issue the same
hecomnes payable, and in case of non-payment all the relevant
provisions of these regulations as to payment of interest and
expenses, forfeiture or otherwise, shall apply s if such sum had
become pavable by virtue of a call duly made and notified.

20. The directors may, on the issue of shares, di_ﬂ'erentiate
between the holders as to the amount of calls to be paid and the
times of payment.

41. The directors niny, if they think fit, receive from any
member willing to advance the eame, all or any part of the
monies uncalled and unpaid upen any shares held by him and
upon sl or any of the monies so sdvanced may (until the same
would, but for wuch advance hecome payable) pay interest at
such rate not exceeding (unless the company in general meeting
shall otherwise direct) 6% per annum as may be agreed upon
hetween the directors and the member paying such sum in
sdvance.

Transfer nf Shares

22. The instrament of transfer of any share shail be executed
by or on behalf of the transleror and tranaleree, and the transferor
shall be deemed to remain the holder of the share wntil the name
of the tranaferee is entered in the Register in respect thereof.

23. Bubject to such of the restrictions of these regulations as
may be applicable, any member may transfer all or any of his
shares by instrument in writing in &ny usual or common form or
any other form which the directors may approve.

2. The directors may decline to regiter the tranefer of a
share (not being a fully paid share) to o person of whon they shall
1ot approve, and they may also decline to register the transfer of a
share on which the company has s Hen, The directors may aleo
decline to register any trunsfer of shares which, in their opinion,
may imperil or prejudically affect the status of the compruy in
freland or which may imperil any tax concession or rebate to
which the members of the company are entitled or which may
involve the company in the payment of any additional stamp or
other duties on any conveyance of any property to the company.

25. The direclors may also decline to recognise any instrument
of transfer unless :
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(8} & fee of 2/6d., or such lesser sun as the directors may from

time to time require, is paid to the company in respecs
thereof;

{b) the instrument of transfer is accompanied by the
certificate of the share to which it relates, and such other
evidence a8 the directors may reasonsbly require to show
the right of the transferor to make the transfer; and

{¢) the instrument of transfer is in respect of one class of
share only.

26. If the directors refuse to register a tranefer they shall,
within two months after the date upon which the transfer was

lodged with the company, send to the transferes notice of the
refusal.

_ 27. The registration of trausfers may be suspended et such
times and for such periods as the directors may from time to time
determine, provided always that such registration shall not be
suspended for more than thirty days in any year.

. 9. The company shall he entitled to charge a fee not exceed-
g 2/6d. on the registration of every probate, letters of adminis-

tration, certificate of death or marriage, power of nttorney or other
instrument,

Trawsmiszion of Shares

23. In case of the death of & member the BUFVIVOr, OF BUTVIVOrS
where the decensed was a joint holder, and the legal personal
reprasentatives of the decensed where he was a sole holder, shall
be the only persons recognised by the cotnpany as having any title
to his interest in the shares; bub nothing herein contained shall
relesse the estate of a deceased joint holder from any liability in

respect of any share which had been jointly held by him with other
persons. ‘

30. Any person hecoming entitled (o a share in conseqiience of
the death or bankruptey of & member may, upou such evidence
being produced as may from time to time fwoperiv be required by
the directors and subject as hersinafter provided. alect either to be
ragislared hitneell as holder of dhe share or 40 have somae person
nominabed hy him registered ns thie transferee thereof, hut the
directors shall, in cither esse, have the samne righl to (iea!me or
suapend registration as they would have had in the caso of a
transfer of the share by thul member before hie denth or bank.
ruptey, as the case iy be.

31 If the person so becoming entitled shall elect to be
registered hineelf, he shall deliver or send to the company a notice

90

in writing signed by him stating that he so elects. 1f he shali elect
to have another person registered he shall testify his election by
executing to that person s transfer of the share. All the limita-
tions, restrictions and provisions of these regulations relating to
the right to transfer and the registration of transfers of .shurgs
shall be npplicable to any such notice or transfer as aforesaid aa if
the death or bankruptey of the member had not occurred, and the
notice or transfer were a transfer signed by that member.

32. A person becoming entitled to n share by reason of the
death or bankruptcy of the holder shall be entitled to the same
dividends and other advantages to which he would be entitled if
he were the registered holder of the share, except that he shall
not, befors being registered as n member in respect of the share,
be entitled in respect of it to exercise sny right conferred by
wembership in relation to meetings of the company-—-

Provided always that the directors may at any time give notice
requiring any such person to elect either to be registered him-
gelf or to transfer the share, and if the notice is not complied
with within thirty days the directors may thereafter withhold
payment of all dividends, bonuses or other monies paysble in
respect of the share until the requirements of the notice have
been complied with,

Fovfeiture of Shares

39. If a member fails fo pay any call or instalment of & call on
the day sppointed for payment thereof, the directors may, at any
time thereafter during such time as any part of the call or instai-
ment remaing unpaid, serve a notice on him requiring payment of
go much of the call or instalment as is nopsid, together with any
interest which may have accrued.

34. The notice shall name & further day (not earlier than the
expiration of 14 days from the date of service of the notice) on or
befors which the payment required by the notice is to be made,
and shall state that in the event of non-payment at or before the
time appointed the shares in respect of which the call was made
will be liable to be forfeited.

35, If the requirements of any such notices aforessid are not
complied with, any sbare in respect of which the notice has been
given may, at any time thereafter, before the payroent required by
the notice has been made, be forfeited by a resolution of the
directors to that effect.

36. A forfeited share may be sold or otherwise disposad of on
guch terms and in such manner as the directors think fit, and at
any time before a sale or disposition the forfeiture may be
enncelled on such terms aa the directors think A,
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37. A person whose shures have heen forfeited shall cease to
be & metnber in respect of the forfeiled shares, but shall, notwith-
stunding, remain liable to puy to the comipany all monics which, at
the date of forfeitire. were payable by him (o the company in
respoct of the shares, but his liability shail cease if and when the
cotnpuny shall have recotved payment in full of all such monies in
regpect of the shyres,

38. A stubatory declwabivn in writing thal the declarant is a
director o secretary of the company, and thal his share in the
company bus been duly forfeited on g date stated in the decinration
abiall be conclisive evidence of the facta therein stited as against
all personk claiming to be entitled to the share. The company may
reccive the consideration, if any, given for the share on any sale
or disposition thereol and naw execute n transfer of the share in
favour of the person to whow the share is sold or disposed of and
he shall thereupon be registered as the holder of the share and
shall not he bound 1o see the application of the purchase money, if
any, not shall his title to the share be affected by any irregularity
or invalidity in the proceedings in reference to the forfeiture, sale,
or disposal of the alare,

39. The provisions of these regulations am to forfeiture shall
apply in the case of non-payment of any sum which, by the terms
of issue of n shure, becomes payable al a fixed tine, whether on
account of the nominal value of the share or in respect of shares of
no par value or by way of premimm, as if the sune had been pay-
able by virtue of a cull dnly mnde and uotified.

Cunversion of Shares inle Sfock

0. The company mny, by ordinary resolution, convert any
paid-np slares ando stock and re-convert the stock inta paid-up
shares of any denomination.

41. The holders of stock ny transfer the same or any part
thercof in the like manner us and subject to the same regulationn
as and subject 1o which the shares from which the stock arose
might, previously to conversion, have been transferred, or as near
thereto ss eircwmstances permiit: and the direetors may from time
to time fix e minion amount of siock tranaferable, but so that
saeh minismnm rhail not exceed the sominat amount of the shares
frome wiich the steek wrose if the shares have s vomingl amount,

42 The helders of stock shall, according to the wnount of
slock held by thew, have lhe sune rights, privileges and advan-
tages as regards dividends, voting at meetings of the company and
other matiers as if they held the shares from which the stock
arose, but no such privilege or advantage {(cxcept participation in
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the dividends and profits of the company snd in the assete on
winding-up) shall be conferred by an amount of stock which would
not, if existing in shares, bave conferred that privilege or
advantage,

48. Buch of the regulntions of the company a8 are uppl:t?mhie
to paid-up sharea shall apply to stock . and the word”s phare M.‘.d
“shareliolder’’ therein shall include “atock’ and “'stockholder™.

Alteration of Capital
44. The compnny may, from time to time, by ordinary resolu-
tion, increase the shure capital by such sum, to be divided into
shares of such amount ag the resolution shall prescribe or by the
creation of rhares of no par velue.

45. The company may by ordinary resclution—

(a) consolidate or divide all or any of its share capital into
shares of larger amount than its existing shares:

{b) subdivide or split any of its shaves of no par value;

{c) subdivide its existing shares or any of them into shares of
smaller amount than is fixed by the Memorandum of
Association ;

(d) cancel any shares which, at the date of the passing of the .
resolution, bave not heen taken or agreed to be taken by
ATy PEIrBOT.

46. The company may, by special resolution, reduce its share
capitel, any cepital redemption reserve fund, or any share
preroivm account in any manner and with, and subject to, nny
incident authoriged, and consent required, by law.

General Meretings

+47. The company shall in each year hold a genersl meeting as
ite annual general meeting in addition to any other meetings in
that vear, and shall specify the meeting as such in the nolices
enlling it : and not more than fifteen months shall elapse between
the date of one annual genernl meeting of the corpany and that of
the nexi, provided that so long as the company holds its firat
annual general meeting within eighteen monthe after its incor-
poration it need not hold it in the year of its incorporation or in the
{ollowing year. The nnnual general meeting shall be held st such
time and place as the directors shall appoint.

48. All general meetings other than annual general meetings
khall be called extraordinary general meetings,

49, The directors imay, whenever they think fit, convene &n
extraordinary general meeting and extraordinery general meetings
shall alao be convened on sueh reguisition or, in default, may be
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convened by such requisitionista as provided by Section  of the
Act. 1{ at any time there are not within the State or Northern
Ireland or the United Kingdom sufficient directors capuble of
acting to form & quorwn, any director or any iwo members of the
company may ennvene an extraordinery general mesting in the

same manuer 43 nearly ns possible us that in which meetings may
be convened by the dircctors. ‘

Nutiee of Gensral Mectings

50. An annual general meeting shall be called by ten days’
notice in writing at the least and a meeti ng of the company, other
than an annual general meeting, shall be called by fourteen days’
nobice in writing at the least. 'I'he notice shali be exclusive of the
day on which it is served or deemed to be served and ol the date for
which it 18 given and shall specily the place, the day and the hour
of meeting and, in ease of specinl business, the genera) nature of
ﬁha@ huniness, and ahall be given in manner hereinafter mentioned
or in such other manner, if any, ne may be prescribed by the
company in general ineeting, to anch persons as are, under the
regulutions of the company, eotitled to receive such notices from
the company;

‘Prowdnd_ %bat & meeting of {he company shall, notwithstand-

ing that it is called by shorter notice than that specified in this

regulution, be deemed to be duly called if it is 8o agreed by all
the members entitled to attend and vote therest,

A1, The accidental omission to give notice of a meeting to, or
the non-receipt of notice of a meeting by, any person entitled to
receive notice shall not invalidate the proceedings at that meeting.

Froceedings at General Meetings

52. All business shall be deemed special that is transacted ab
wn extraordinary general meeting. and also all that is transacted
at an annual general meeting, with the exception of declaring a
dividend, the comsideration of the accounts, balance sheets, and
the reports of the directors and auditors, the election of directors

in the place of thase retiring and the nppointment of and the
fixing of the remuneration of the auditors.

5. No business shali be transacted at any general meetin
uniess & quoriin of members is present at the time when tbﬁ
meeting proceeds to business: save aa herein otherwise provided
three members present in person shall be n quoram. ,

54 1, within bhalf an hour from the time appointed for the
meeting a quorum is not present, the meeting, il convened upon
_the requisition of memnbers, shull be dissulved; in any other case
it shail. stand adjourned {o the same day in the next week st th(;
sarne time and place or to such other day and at such ot.h’er time
and place as the directors may determine, and if, ot the adjourned
meeting, n quornm i not present within half an hour from the
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time appointed for the meeting, the members present shail be »
{qrrorum,

55. The chairman, if any, of the board of directors shall
preside B8 chairman at every general meeting of the company, or,
il there is no such chairman, or if he shall pot be present within
fifteen minutes after the time appointed for the holding of the
meeting or is unwilling to act. the directors present shall elect one
of their number to be chairman of the meeting.

56. 11 at any meeting no director is willing to act as chairman
or if no director is present within fifteen minutes after the time
appointed for holding the meeting, the members present shall
choose one of their number to be chairman of the meeting.

57. The chairman may, with the consent of any meeting ai
which a quorum is present (and shall if eo directed by the
meeting), adjourn the meeting from time to time and from place
to place, but no business shall be transscted at any adjourned
meeting other than the business left unfinished st the meeting
from which the adjournment took place, When a meeting is
sdjourned for thirty days or more, notice of the adjourned meeting
shall be given as in the case of an original meeting. Save aa afore-
gaid, it shall not be necessary to give any notice of an adjournment
or of the business to be transacted at an adjourned meeting.

58. At any general meeting o resolution put to the vote of the
meeting shall be decided on n show of hands unless a poli is {before
or on the declaration of the result of the show of bands) demended

{8} by the chairman; or
{b) by at least two members present in person or by proxy; or

(¢} by sny member or memhbere present in person or by proxy
and representing not less than one-tenth of the total voting
tights of all the members having the right to vote at the
meeting; or

{d} by n mbmber or membera holding shares in the company
conferring a right to vote al the meeting, being shares on
which an aggregate sum hns been paid up equal to not less
than one-tenth of the total sum paid up on all the shares
conferring that right.

Unless & poll be 5o demanded. a declaration by the chairman that
a resolution hes, on a show of hands, been carried or carried
unanimously or by n particular majority, or lost, and an entry to
that effect in the hook containing the minutes of the proceedings
of the company shall be conclusive evidence of the fact without
proof of the number or proportion of the votes recorded in favour
of or againat such resohntion. The demand for a poll may be with-
drawn.
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50, Fxcept as provided in regulation 61, if o poll be duly
demanded Hoshall be faken in sueh manner aa the chuiconn
directs and the result of the pell shall be deemned to be the resoln-
tion of the meeting at which the poll was demanded.

60. In the enge of an equality of votes, whether on a show of
hands or on o pell, $he chairmnn of the meeting ab which the show
of hands taken plwea or at which the poll is demanded, shall he
entitled to a second or casting vote.

G1. A poll demanded an the election of o chatnuan or on a
suestion of adjourmnent shall be taken forthwith. A poll
demnnded on any other question shall be taken st such time as
the chairman of the mecting directs, and any business other than
that upen which a poll is being demanded may be proceeded with
pending the taking of the poll.

Voles of Members

62, Bubject to any rights or resirictions for the time being
attached to sny cluss or classes of shares, o a show of hands every
inember present in person shall have one vole, and on a poll every
wiember shall have one vote for each share of which he is the
helder.

63. In the case of joint holders, the vote of the senior who
tenders a vote, whether in person or hy proxy, shall he accepted to
the exclusion of the votes of the other joint holders; and for thia
purpose seniority shail be determined by the order in which the
names atand in the register.

64. A member of unsound mind or in reapect of whom an
Order has been made by any Court having jurisdiction in lunacy,
may vole, whether on a show of hands or on & poll, by his comn-
mittee, puardian or other person in the nature of a committee or
gunrdian appointed by that Court, and any such committee or
guardian may, on a poll, vole by proxy,

6% No member shall he entitled lo vote at any genersl
meeting unless all calls or other sums presently payable by him in
respect of sharer in the company have been paid,

66. No objection shalli be raised to Lhe qualification of any
voer except at the meeting or adjourned meecting at which the
vote objected lo is given or tendered and every vote not disaliowed
at such meeting shall be valid for all purposes. Any such objection
made in due Lime shall be referred to the chairman of the meeting,
whose decision ahall be final and conclngive.

67. On a poil voles may be given either personally or by proxy.

68. The ivstrument nppointing a proxy shall be in writing
under the hund of the appoinier or of his attorney duly authorised
in writing or, if the appointer is a corporation, either under sesl or
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under the hand of an officer or attorney duly authorised. A proxy
need not be » member of the company.

69. 'The instrunent appointing n proxy snd the power of
attorney or other authority, if any, under which it is signed or &
notarinily certified copy of that power or suthority shall be
deposited at the office of the company or at such other place within
the State a8 in specified for that purpose in the notice convening
the meetihy not less than twenty-four hours before the time for
holding the meeting or adjourned meeting at which the person
nasned in the instruiment proposea to vote unless the day preceding
the weeting be o Sunday or public holiday,-in which case the time
should be forty-eight hours and in defauit the instroment of proxy
shall not be treated us valid.

70. An inatrament appointing & proxy shall be in the following
form or a [orm as near thereto as circumstances admit—

[LIMiTED
1/We of in the County of
being & member/members of the nbove-named company hersby
appoint of or failing bim
of aR my/our proxy to vote

for ine/us on my/our bebali nf the {annual or extraordinary as the
case may be) genernl meeting of the company to be held on the
dayv of , 19 and at any adjournment thereof, -

Signed this day of , 18

71. Where it is desired to nfford members an opportunity of
voting for or againat n resolution the instrument appointing n
proxy shall be in the following lorm or a form as near thereto ns
cireimeatances admit-—

LaMiTeD
1/ We of in the County of
heing & member/members of the sbove-named company hereby
appoint of or failing him
of a8 my/our proxy to vobe

for me/ns on my/onr behall at the (wnnual or extraordinary as the
cage may be) general meeting of the company to be held on the

dav of A% L and at anv adjournment thereof .
Signed this day of . 19
. . in favour of
This form is to be used® ~——-r—— the resolution.

agatnet
Unless otherwige instructed. the proxy will vole ag he thinks fit.

* Mirike out whichever i not dosirsd,
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72. The instrument appointing n proxy shall be deemed to
confer authority to demand or join in demanding a poll.

73. A vote given in accordance with the terms of an insiru-
ment of proxy shall he valid netwithstanding the previons denth
or insanity of the principal or revoeation of ihe proxy or of the
authority under which the proxy was executed or the transfer of
the share in reapeet of which the proxy in given, provided that no
intimation in writing of snch denth, insanity, revocation or trans-
fer as aforesnid shall have heen received by the company st the
office hefore the commencement of the meeting or adjourned
meeting at which the proxy is used,

Corporations Jeling by Hepresenlatives al Meetings

74. Any corporation which is a member of the company may.
by resolution of its directors or other governing body, authorise
such person ae it thinks fil lo acl as its representative at any
meeting of the company or of any ciass of members of the com-
pany, and the person so anthorised shall be entitled to exercise the
sime powers oi behalf of the corporation which he represents as

that corporation conld exercise il it were an individual member of
the company.

Direclors

75. Unless otherwise debermined by a general meeting, the
namber of the directors shall not be less than two or wore than
seven.

76. The names of the first directors shall be delermined in

writing by the subscribers of the Memorandum of Association or
a 1oajority of them.

77. The remuneration of the directors shull from time to time
be determined by the company in general meeting. Such
remunerstion shall be deemed to accrue from day to day. The
directors may also be paid all travelling, hotel and other expenses
properiy incurred by them in attending and returning from
meetinga of the directors or any committee of the directors or

general meetings of the company or in connection with the
business of the company.

78. The shureholding qualification for directors may be fixed
by the company in general mecting and unless and until so fixed
no qualification shall be required.

8. A director of the company may be or become a director or
other officer of, or otherwise interested in, any company promoted
by the company or in which the company may be interested as
shareholder or ptherwise, and no such direetor shall be accountable
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to the company for any remuneration or other benefits received by
him us & director or officer of, or from his interest in. such other
company, uniesa the company otherwise direct,

Rorrowemg Powsers

80. The direciors inay exercise sl the powers of the company
to borrow noney, and to mortgage or charge its undertaking,
property and uncalled capital or any part thereof, and to issue
debentures, debenture atock and other securities whether outright
ur 88 security for any debt, liability or obligation of the company or
of any third party: provided that the amount for the time being
undischarged of monies borrowed or secured by ithe divectors es
aforesaid (apart [rom temporary loans obtained from the com-
pany’s bankers in the ordinary course of husiness) shall not st any
time, without the previous sanction of the company in genersi
meeting, exceed the nominal amount of the share capitel of the
company for the time being issued, but nevertheless no lender or
other person denling with the company shall he concerned to see
or enguire whether this limit is observed. No debt incurred or
security given in excess of such limit shall be invalid or ineffectual
except in the case of express notice lo the lender or the recipiant
of the security at the time when the debt was incurred or security

given that the limit bereby imposed had been or was thersby -

excaeded.

Powers and Duties of Direclors

81. The business of the company shall be managed by the
directors, who may pay all expenses incurred in promoting and
registering the company and may exercise all such powers of the
couipany 88 are not, by the Act, or by these regulations, required
to be exercised by the company in general meeting, subject, never-
theless, to any of these regulations, to the provisions of the Act
and to such regulations, being not inconsistent with the aforesaid
regulations or provisiona, as may be prescribed by the company in
general meeting: but no regulation made by the compauny in
general mneeting shall invalidate any prior act of the directors
which would have been valid if that regulation had not been mwade,

82. The directors may from time to time and at any time by
power of attorney nppoint any company. firm or person or body of
persons, whether nominated directly or indirectly by the directors,
to be the attorney or attorneys of the company for such purposes
and with such powers, authorities and discretions (not exceeding
those vested in or exercisable by the directors under these regula-
tions} and for such period and subject to such conditions as they
may think fit and any such powers of attorney may contain such
provigions for the protection and convenience of persona dealing
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with any such nttorney as the directors may think fit and may also
aathorise any such attorney to delegate il or anv of the powers,
anthorities and diserclions vested in hi,

83, The company inav exercise the powoers conferred by
section of thee Act with regard to having an official seal {or nae
abrond mnd sueh powers shall be vested in the directors,

84. The company oy exereise the powers eonferved upon the
comnpitny by sections —— to —— (both inclagive) of the Act with
repard {o lhe keeping ol a foreign vegister and the directors may
{suhjeet to the provisions of these seetions) make and vary such
regulationn as they wayv think At respecting the keeping of any
such register.

86. A director whn is in any way, whether directly or
indireetly, interesled in a contract or proposed contract with the
company shall dectare the nature of his intercst at a meeting of the
directora in necordunee with seetion ~— of the Act,

86. A direclor shall not vole in respect of any contract or
srrangement in which he is 8o interested and if he shall do so his
vote sholi not be eounted nor shall he he counted in the quorum
present at the meeling, but neither of these prohibitions shell
apply lo—-

(&} any arrangement {or giving any director any security or
indemnity in respect of money lent by him to or obligs-
ttons nndertaken by him for the henefit of the company; or

M) any mrangement for the giving by the company of any
security to a third party in respect of o debt or obligation
of the cornpany for which the director himself has nssumed

respongibility in whole or in part under s gusrantes or
indemnity or hy the depasit of & security: or

(¢) any contract by & direclor to subscribe for or underwrite
shares or debentures of the company; or

(d) any contract or arrangenient with any other company in
which he i inteveated only as an officer of the company ar
ar o holder of sharer or other securities:

and these prohibitions moy he at any litme suspended or relaxed to
such extent and either generaily or in respect of any particalar
coniract, arrangement or trunsnetion, by the company ip general
meeting.

87. A director mnay hold any other office or place of profit nnder
the company {other than the office of auditor) in conjunction with
hig office of director for such period and on such terms a8 to
remuneration and otherwise na the directors may determine and
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1o director or intending director shall be disqualified by his office
from contracting with the company either with regard to his
lenure of any such other office or place of profit or as vendor,
piurchaser or otherwige, nor shall any such contract, or any
coutract or srrangement entered into by or on behalf of the com-
peay in which any director is in any way interested, be linhle to he
avoided, nor shall any director so contracting or being so
interested be linble to sccount to the company for any profit
realised by any snch contract or arrangement by resson of such
director holding that office or of the fiduciary relation thereby
eatahlished.

B8. A direclor, notwithstanding his interest, may be counted
in the quorum present at any meeting whereat he or any other
director is appointed to hold any such office or place of profit under
the compnny or whereat the terms of any such appointment are
arranged. and he may vote on any such appointment or arrange-
ment other than his own appointment or the arrangement of the
terma thereof .

89, Any director may act by himself or his firm in & profes-
sional capacity for the company, snd he or his firm shall be
antitled to remunerntion for professionnl services as if he were not
a director; provided that nothing hevein contnined shall authorise
& director or his firm to act ns auditor to the company,

0. ANl cheques, promissory notes, drafts, bills of exchange
and other negotiable instraments and all receipts for moneys paid
to the company shall be signed, drawn, nccepted, endorsed or
otherwise executed, as the case may be, in such manner as the
directors shall from time fo Lime, by resolution. determine.

. 91, The directors shall cunse minutes to be made in books
provided for the purpose-—

{a) of all appointinents of officers nnde hy the directors;

(b} of the vames of the directors present at each meeting of
the directors nid of nny committee of the dircctora:

{2} of all resolutivns nnd provecdings at all meetings of the
company and of the directors and committees of directors.

42, The directors, on beball of the company, risy pay &
grutuily or pension or allowance on retirement to any director who
has held any other salaried office or place of profit with the com-
pany or to his widow or dependants and roay make contributions

to any fund und pay premiums for the purchage or provision of &Ry
such gratuity, pension or allowance.
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Disqualification of Directors
3. Fhe office of director shall be vacated if a director-—
{a} ceases o be a director by virtue of section — of the Act; or

(b) is adjudicated a bankrupt or makea any arrangement or
composition with his creditors: or

{c) is adjudicated a bankrupt in Northern Ireland or has a
receiving order made against him by any Court in the
United Wingdowm; or

(d

—

hecomes prohibited from heing a director by reason of any
Order inade under section — of the Act; or

(e) becomes of unsonnd mind; or
(f) resigns his ollice by notice in writing to the company; or

(g} is convicted of an indictable offence (other than an offence
under the Road Traffic Act, 1933, or any Act or Acts
amending i) unless the directors otherwine determine; or

(h) shall for inore than six months have been absent without
permission of the directors from meefings of the directors
held during that period.

Rotation of Directors

4. At the first wnnual general meeling of the cowpany all
the directors shall retire from office, and at the annual general
meeting in every muhsequent year one-lthird of the directors for
the time being, or, if their nmnber is not three or n multiple of
three, then the number neavest one-third shall retire from office.

95, The direclars to retire in every year shall be those who
hove been longest in office since their last election but us between
persons who became directors on the same day those to relire shall

{untess they otherwise agree amungat themaselves) be determined
by lot.

M6 A retiring director shalt he eligible for re-electian.

7. The company. at the wmeeting at which a director retires in
nannce aforesaid, may fill the vacated office by electing a person
thereto and in default the retiring director shall, if offering himself
{or re-clection, be decmed to have been re-elected, unless at such
meebing it i expresaly resolved not to fill sauch vicated office or
unless & reaolution for the re-elestion of such director shall have
been put to the meeting and lost,

898. No peraon other than a director retiring at the meeting
shall, unless recommended by tho directors, be eligible for election
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to the office of director at any genera! meeting unless not less than
three nor more than twenty-one days before the day appointed for
the meeting there shall have been left at the office of the company
notice in writing sigued by a wember duly qugl[ﬁed to‘at_tend and
vote at the meeting for which such notice is given of his inteubion
to propose such person for election and also notice in writing
signed by that person of his willingness to be elected.

90. The company tnay from time to tie, by vrdinary resolu-
tion, increase or reduce the number of directors, and may also
determine in what rotation the increased or reduced number 18 to
go oul of office. .

100, ‘Fhe directors shall have power at any time and [rom time
to time to appoint any person to be a director either to fill a casusl
vacancy or as an addition to the existing directors, but &0 that the
total number of directors shall not nt any time exceed the number
fixed iu accordance with these regulations, Any director so
appointed shall hold office only until the next following annual
general meeting and shall then be eligible for re_—e!ectmn, but shall
not be taken into account in determining the directors who are to
retire by rotation at such meebing.

101. The company may, by ordinary resolution, remove any
director before the expiration of his period of office notwithstand- .
ing anything in these regulations or in any agreemnent hetween
the company and such director. Such removal shall be without
peejudice to any clain anch director may have for damages for
hreach of any contract of service hetween him and the company.

108, 'Fhe company may. hy ordinary vesolution, appoint
another perron in place of a direetor remaved from oftice under the
iminediately preceding regulation and, without prejudice to the
powers of the directors wuder regalation 100, the company . in
geveral meeting, may appoint any person to be o divector either to
fill a cssual vacency or as an wlditional direetor. A peraon
appointed in place of  director 5o removed or to fill such a vacaney
shall be subject to retirement at the same time as if he had become
a director on the day on which the director in whose place he is
appointed was last elected a director.

Proceedings of Directors

103. The directorr may meet together for the dispatch of
hueiness, adjoure and otherwise regulate their ineetings as they
think fit. Questions avising at anv eeting shall be decided by a
majority of votes. In case of an equality of votes, the chairman
shall have a second or casting vote, A director anay, und the
secretary, on the requisition of a director, shnll, at any time
Kingdom.
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swmmon a meeting of the divectors. 1L shall not be necessary to
give notice of a weeting ol dweetora (o any director for the time
being absent Irom the Biale, Northern lreland or the United

104, The quorum necessery for the transaction of the business
of the directors muy be fixed by the divectors, and unless so fixed
shall be tweo.

105, The continuay direstors wmny act nolwithstanding any
viicaney in Lheir body, but i and so Joug wa their number is
reduced below the suinher fixed by or pursnnnt to the regulations
of the compuny as the uecessary quorinin of directors, the
conlinuing directors or divector may aet for the purpose of
incrensing the mwnber of direclors o that number, or of summon-
ing a general moeeting of the company, it {or no other purpose.

106. The directors inay elect a chairman of their meeting and
determine the period for which he is Lo hold oflice; but if no such
chairman is elected or if &t any meeting the chairmsn is not
present within five minutes afler the time sppointed for holding
the sane, the directors present may choose one of their number to
he chairman of the meeting.

107, The diveclors may delegate any of their powers to
comrmittees consisting of such member or members of their body
as they think fit : uny conittee so formed rhall in the exercise of
the powers so deleguled conform Lo any repulations that may be
imposed on it by the directors,

108. A committee may elect a chairiman of its meetings : if no
such chairman is elected, or if at any meeting the chairman is not
present within five iinutes after the time appeinted for holding
the same, the members present may choose one of their number to
be chairman of the meeting.

109. A conumnittee may meet and adjourn ae it thinks proper.
Quentiona arising at any meeting shall he determined by o mojority
of votes of the membuors present and in {he case of an equality of
votes the chairman shall bave a second or casting vote. '

110, Ail acls done by any weeting of the directors or of a
eommittee of dirccters or by uny person acling as a director shall,
notwilhatanding that it be aflerwards discovered that there wae
some defect in the appointment of uny such director or person
acling as aforesaid, or that they or any of them were disqualified.
be as valid as il every such person had been duly appointed and
was quilified {o be o divector.

111, A resolution in writing, signed by ali the directors for the
timme heing entitled to reccive notive of & meeting of the directors,
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i be ns valid and effectual as if it had heen passed at a meebing
the directors duly convened and held.

Managing Director

112, The directors miay from time to time appoint one or more
their body to the office of manaying director for such period and
such terms an they think At, snd, subject to the terms of any
reetnent entered into i nny parbeivine enseomay rovoke such
pointent. A director 8o appointed shall not, while bolding that
ice, he muhject to retirement by rotation or be taken into account

determining the rotation ol retirement of directors, but hie
pointment shall be automaticnlly determined if he cease, from
iy cause, to be a director.

113. A managing director shall receive E}uph ):em‘unemtinn
thether by way of salary, commission or participation in profita,
- partly in one way or partly in another) a8 the directors may
stermine.

114. The directors may entrust to and confer upon & managing
reclor any of the powera exercisable by them upon such terms
1d conditions and with such restrictions as they may think fit,
ad either collaterally with or to the exclusion of their own powers
nd may, from time to time revoke, withdraw, alter or vary all or
ny such powers.

Secretary

115. The secretary shall be apopinted by the directors for such
arm, at such remuneration and upon such conditions as they may
hink fit; and eny secretary so appointed may be removed by
hem.

The Seal

116. The directora shall provide for the safe custody of the
eal, which shall only be uged by the authority of the directors or
f & committee of directors authorised by the directors in that
whalf, snd every instrument to which the seal shali be affixed
liall be signed by a director and shull be countersigned by the
ecretary or by a second director or by somne other person appointed
1y the directora for the purpose.

Dividends and Reserve

117. The company, in general meeting, may declare dividends,
»ut no dividend shall exceed the amount recommended by the
lirectors.
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F18. The directors way from tinie o time pay {o the members
such inferim divadonds ag appenr to the divectors to be justified by
the probde of the company.

119, No dividend shall be paid otherwise than out of profits,

120, The directors may, before reecornmending any dividend,
el aside out of the profits of tiwe comnpany anch snis as they think
proper a8 a reserve or reserves which shall, at the diseretion of the
directors, be applicable for any parpose 1o which the profits of the
company way be properiy applied. and pending such application
may, al the bke discretion, either be emploved in the bnsiness of
the compniy or be invested in such inveatimenta {other than shares
of the company) as the directors may from time to time think fit,
‘T'he directors may also, without placing the aune to reserve, carry
forward any profits which they think prudent not to distribute.

121. Subject to the righta of persons, if ahy, entitied to shares
with speeial rights as to dividend, all dividends shall be declared
and puid according to the mnonuts paid or credited as paid on the
shares in Fespect whereof thie dividend in paid, but to mmonnt paid
or credited as paid on a share in advanee of eulls shall be treated
for the purpose ol this regulutivn as paid on the shares, All
dividends shall be apportioned and paid proportionstely to the
amounia piad or evedited ns paid on the ahares daring any portion
or portions of the period in respect of which the dividend is paid;
but if any share s issned on termas providing that it shall rank for
dividend as from a particular date such share shall rank for
dividend accordingly.

122, "Phe directors may deduct {rom any dividend payable to
any menther all sums ol wmoney G0 any) presently payable by bim
to the cotspuny on pecount of calls or otherwise in relation to the
shaveg of the company.

123. Any general meeting declaring a dividend or bonua mayv
direet pavient of such dividend or bonus wholly or partly by the
distribution of specific wssets and in particlw of paid-up shares,
debentures ar debentare stock of any other company or in any one
or more of such wavs, and the direclors shall give effect to such
reslation, and where oy difficndty arises in regard to snch
distribadion, U directora may sefthe the suane as thev think
expedicnt aud, in particulsr, may issue fractional certificates and
fix the value for distribution of sueli specific assela or any part
thereof and may deterinine thad eash payments shall he made to
any members upon the fooling of the value se fixed in order to
adjust the rights of all parties, and way vest any such specific
ansete in trustees as muy seein expedient to the directors.
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124. Any dividend, interest ar other monies payable in cash in
respect of shares way be paid by eheque or warrant sent throngh
the post directed to the registered address of the holder or, in the
case of joint holders, to the regintered address of that one of the
joint holders who is firat named on the register or to such person
und to such address ns the holder or joint holders may in writing
direet. livery such cheque or warrant shall be mrde payable to the
order of the pergon to whom it is sent. Any one of two ar more
joint holders may give effectunl receipta for any dividends, bonuses
or other monies payable in respect of the shares held by them ar
joint holders,

125. No dividend shall bear interest agninst the company.

Acconnts

126. The directors shall cause proper books of account to be
kept with respect to-—

{s) all sums of money received and expended by the company
and the moiters in respect of which the receipt snd
expenditure takes place;

{b) all snles and purchases of goods by the company; and

{c} the assets and linhilities of the company,

Proper books sball not be deemed to be kept if there are not kept
such books of accounts as are necessary lo give a true and fair view
of the state of the company's affairs and to explain its trans-
nctione.

127. The books of acconnt shall be kept at the office of the
company or, subject to section — of the Act, at such other place
or places as the directors think fit and shali always be open to the
ingpection of the directors,

128. The directors shall from Lime to lime determine whether
and to what extent and ab what thnes and places and under what
conditions or regulstions (he aceonnts and books of the company
or any of them shall be open to the inspection of menbers not
heing directors and no metsber (not being a director) shall have
any right of inepecting any aceount or book or document of the
company except as cobferred hy the Act or authorised by the
directors or by the corapuny in general meeting.

129, The directors shall from time fo thne, in aeeprdance with
aections — and — of the Act, cause to be prepared and to be laid
bofore the company in general mecting soeh profit and loss
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avcounts, b:»l.'ln_cv sheets, gronp aceonnbs GF any) and reporta as
arve referred to in those seclions,

130 A copy of every balinee sheel (including every docwment
required by law 1o be unnesed thereto) which is ta be laid before
llu-.mmp:m_y it wenernl sneeting, together with o copy of the
auditor's report shall, not less than ten days hefore the date of the
meeling, be sent to every member of and every holder of deben-
tares of the company and {o every person registered under regula-
tion 31, Drovided that this regudation shall not require n copy of
those documents to he sont {o any person of whose address the

company is not aware or to more than one of the joint holders of
aiey shaves or debentiures.

Capitalisation of Profils

131, The company in geueral meeting may, upon the recom-
mandation of the dircclors, resolve that it is desirable to cﬁpitalise
any part of the amount for the tine heing standing to the credit of
any of the company 's reserve accounts or to the credit of the share
premium account or to the credit of the profit and loss account or
otherwise available for distribution and, accordingly, that such
sam be set free for distribution smnongst the members who would
have heen entitled thereto il distributed by way of dividend and in
the same proportions on vondition that the same he not paid in
eash but be applied either in or towards paving of anv amounts for
the time being unpnid on any shares held by such members
reapectively, or paving up in full nuissued shares or debonturee nfl
the conmpany to bu allolted and distributed, credited as fully paid-
up to and wnongst such wembers in the proportion aforessid, or
partly in the one wuy and partly in the other and the direcl'iors
ghall give effect to such resolution: provided that a share premium
account and the capital rederaption reserve fand way, for the
purpoge of ithis regalation, only be applied in the !m);i;\g up of
unisgyed shares to be issued lo wewbers of the compeny as fully
paid bonus shares.

132, Whenever such a resolution as aforesaid shall have been
paased, the direelors shatl aake all appropriations and applications
ol the smdivided profits resolved to be eapilalised thereby, and all
alloliments and isanes of fully paid shares or debeutures, if any
and generaily ghall do allb acts and things required to gi've eﬁeif,
thereto with full power to the directors to take such provision b :
the issue of fractionat certifieates or by payment in cash or (’:t;hez'}i
wise ag they think it for the care of sharea or debentires becomin
distributable in fractions, and slse 1o antherise any person o entef
on hebalf of all the menshers cutitted thereto into an agreemant
with the company providing for the whotment o them, respec-
tively, credited as fully paid-up, of any further shares or deben‘-
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turen to which they may he antitled upon such capitalisation, or
(a8 the case may require), for the pavinent up by the company o1
their hehaifl, by the application thereto of their respeckive propor-
tions of the profits repolved to he capitalised, of the smounts of
any part of the amounts remaining unpaid on i:,helr exiating shares.
and any agreement made ander such authority shall be effective
and hinding on all such nembers,

Audit

133. Auditors shall be appointed and their duties reguiated in
accordence with Sections  to of the Act.

Notices

134. A notice may be given by the company to any member
either personally or by gending it by post to him or to his registered
pddress, or (if he hag no registered address within the State or
Northern Ireland or the U nited Kingdom) to the address, if any,
within the State or Northern Ireland or the United Kingdom
supplied by him to the company for the giving of notice to him.
Where 8 notice is sent by post, service of the notice shell be
deemed to be effected by properly addressing, pre-psying snd
posting & letter containing the notice and to have been effected in
the cage of a notice of & mesting af the expitation of twenty-four
hours after the letter containing the same is posted and in any
other case at the time at which the letter would be delivered in the
ordinary course of post.

136. A notice may be given by the company to the joint
holders of a share by giving the notice to the joint holder first
named in the register in respect of the share. :

196. A notice may be given by the company to the persons
entitled to o share in consequence of the denth or bankrapicy of a
member by sending it through the post in » pre-paid letter
addressed to thein by name or by the title of representatives of the
decensed or official assignes in bankruptey ot by any like descrip-
tion nt the address, if any, within the Stete, Northern Ireland and
the United Kingdom supplied for the purpose by the persons
claiming to he so entitled, or (until such an address has been 8o
aupplied) by giving the notice in any manner in which the same
might bave been pgiven it the death or bankruptcy hed not
vecurred.

137. Notice of every general meeting shall he given in any
manner hereinbefore authorised to—
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(a} every member except those members who (having no
registered nddress within the State or Northern Ireland or
the United Kingdom) have not supplied to the company an
address within the State, Northern Treland or the United
Kingdow for the giving of nolices to them;

{b) every peranh upon whom the ownership of o share devolves
by reason ol his being o legsd personnd represeniative or an
official assignee in hatkruptey of a member where the
metnber, hut for his death or bankruptey, would be entitled
to receive nohice of the meeting; and

{c) the auditor for the time being of the company.

No other person shall be entitled to receive notices of general
meebings,

Winding-up

138. 1l the company shall be wound up the liquidator may,
with the sanction of an extraordinary resolution of the company
and any other sanction required by the Act, divide amongst the
members in specie or kind the whole or any part of the assets of
the cotnpany (whether they shall consiat of property of the same
kind or not) and way, for such purpose, set sueh valie as he deems
fair upoh any property to he divided a8 aforesaid and mny deter-
mine how such division shall be carried ont as between the
metbers or different classes of members. The lignidator may,
with & like sanction, vest the whole or any part of such assets in
truatees upon such trusts for the benefit of the contributories as
the liquidator, with a like sanction, shall think fit, but so that no

member shail be compelled to nccept any shares or other securities
whereon there is any hability.

Indemnity

B3 livery director, managing  director, agent, suditor,
secretary and other officer for the thne being of the company shall
be indemuified out of the assets of the compaity against any
Ii;ml.;ility incurred by him in defending any proceedings, whather
cwvil or eriminal, in relution to bis acts while acting in such office
in which judgment is given in lis favour or in which he is
acquitted or in connection with any appliealion under Section
of the Act in which relief ia granted to hirm by the Cours.
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PART I

REGULATIONS FOR THIL MANAGEMENT QF A
PRIVATE COMPANY LIMITED BY 8HARES

1. ''be regulation contained in Part T of Table “A'" (with the
exeeption of reguiations 21, 53, A6, 149 ane 1303 shall apply.

2. The company i & private compmry and nccordingly—

(e) the right to transfer shares is restricted in the manper
hereinafter prescribed;

(b} the number of members of the company {oxclusive of
persons who are in the employment of the company and of
persons who, having been formerly in the employment of
the compnny, were, while in such employment and have
continved after the deterimination of such employment, to
he metnbers of the company) is limited to fifty. Provided
that where two or raore persons hold one or more shares in
the company jointly they sball, for the purpose of this
regulation, be treated ns a single member;

{¢) any invitation to the public to subscribe for any shares or
dchentures of the company i prohibited;

(@) the company shall not have power to issue ghare warrante.
to bearer.

8. The directors may, in their absofute dig.cret.ion and withont
assigning any reason therefor, decline to register any transfer of
any share, whether or not it is a fully paid share,

4. No business shall be transacted at any general meeting _
uiless & quorum of members is present nt the time when the
meeting proceeds to business: save a8 herein otherwise provided,
two members present In person or hy proxy shail be 2 quorum.

5. Subject to the blovisions of this Act. » resolution in writing,
gigned by all the members for the tine being entitled to receive
notice of and to ntlend and vote nt generni wneetings (or being
corporationa by their duly authorised rapresentntives) shall be ne
valid and eflective as if the swne had been passed at & general
meating of the company duly convened and held.

6. A director may vote in respect of any contract or arrange-
ment in whieh he is interested and he shall be counted in the
guorum present at the meeting.

7. The directors may exercise the voting power conferred by
the shares of any other conpany held or owned by the company
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in such manner in all reapecta ns thev think fit, including the
exercise in favour of any resolation appointing the directors or anv
of them as directors or officers of such other company or vobing
ot providing for the payment of remuneration to the directors or
officera of such other eompany. Any director of the company mas
vote in favour of the exercise of such voting rights in manner
aforesaid, notwithsianding that he may be or mav be about o
hecome a director or officer of auch othier company and aa such or
in any other manner is or may be interested in the exercize of such
voting righta in manner aforesaid.

8. Any dircetor may {rom tine to time appoint 80y person
who is approved by the insjority of the directors or alternste or
substitute directors to be an aiternate or substitute director. The
appointee, while he holds office as rn alternate director, shall be
entitled to notice of meetings of the directors and o attend and
vote thereat as m director and shall not be entitled to be
remunerated otherwise than out of the remunerntion of the
director appointing him. Any appointment so 1made may be
revoked at any time by the appointer or by a majority of the other
directors and any appointinent or revoeation under this article
shall be affected by notice in writing to he deliversd to the
secretary of the company,

9. Any minuten of any meeting of the company or of the
directors or of any comnmitiee therveof, if purporting to be signed
by the chairman of such meeting, or by the chairman of the next
succeeding meeting of the compuny, or of the directors, or of any
comtpittee thereof, as the case may be, shall be receivable as
prima facie evidence of the matters therein stated.

10. The directors shall from time lo time, in necordance with
sections — and — of Lhe Act, cruse to be prepared and to be hid
before the company in general meeting a profit and loss account

and balance sheel and the reports which are referred to in those
sections.

11. A copy of the balance shect (including every document
required hy law to be annexed therete) which is to be laid before
the company in general meeting, together with a copy of the
auditor’s report, shall, not less than seven days before the date of
the meeting, be sent to every member of and every bolder of
debentures of the company. Provided that this regulation shall not
require a copy of those documents to be sent to any person of
whose address the compaiy is not aware or to more than one of the
joint holders of any sharea,
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APPENDIX B

MEMORANDUM 138UED 7O CERTAIN
ORGANTSATIONS AND INDIVIDUALB

A committee has heen appointed by the A.tt.nrney.—Ganemi “f
congider and advise what alterntions are den:rabie_ in company
law and in partienlae in the Companies (Conaolidation) Act.
1908, Your views (which may be published) are invited as to
whether any and what changes in the existing law are des:mblg 1*2
regard to all or any of the following matters. You sre requeste “
atate your views 80 far as possible under the headings indicated,
but it is not desired that you should deal with ell the matters
referred to unlems vou are interesbed therein-—

1. Conshitution and Incorporalion

fn) Form and contents of Memorandum snd Articles of
Association;

{b} restrictions on name of company:
{&) power of company o alter
{1} its objecis;
{ii) other provisions in ita memorandum:
{(d) effect of certificate of incorporation;
(e} preliminary expenses;

(N miacelianeous.

9. Share Capital

(a) Reduction of capital;

{b) issue of shares at & discount;

{e) underwriting commission;

{d) righis of prefersnce shareholders;

(e) shares of no par value;

(f) power to issue redeemable preference shares:
{g) distinguishing numbers of sharea:

(h) migceilaneuns.

2. Issues and Offers of Shares and Debeniures
(a) Contents of prospectus;

(b} liahility for statements in progpectus:
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{¢} offers for sale, cirenlars, advertisemenla fssued fo comply
vy 3 0 ARV T : ’ y
with Stoek - Exchange  reguiremients and other  presa
notices;

{d) statement in ben of prospeciog:
(e} minimnm sahseription

I misceilaneons,

1. Mortgages and Charges

(a}Registration and rights of inspection

(hy foating charges:

{c) preferentinl paymenta:

() restrictiona on rights of seevred ereditors:

(e} pusecHanecons,

5. Dhreelors

(a} Qualification shares;

(b} rewniteration, inclading paviment of feea free of lax:
() hability for negligence and indennity clause in articles:
(d) compulsory age of relireinent :

{0} l(lﬂllﬂ, conlrreta and other transactions belween u company
astd 1Le direciors: ‘

(f} election:

(g} miscelfaneous.

6. Accounts

(a) Obligation to keep:
(b

—

ff?rm and contents, including matters (o be disclosed with a
view o protecting shareholders or intending shareholders

and creditors;
(¢) filing:
d) rights of shureholders (o inspect ;

¢} necounts of holding campanies nnd their subridiaries:

(
{
(N consolidated group aeconnts:
(

) secrel reserves:

form and content of balinee sheets and profit and losa
account;

inircellaneons.

Relations of Holding and Subsidiary Companies
' Definition of subsidiary company |
) disclosure of informntion us to subsidiary companies;

i nccounts of holding and subsidiary companies.

Ascertained and Divisible Profits, including peyment of
Dividends out of Capital

Auditors
} Rights of anditors to demand information and inspection;
0 duties of suditors with regard to—
(i} inspection of securities, etc.;

(i) calling the attention of sharebolders to matters which
it in desirable they should know (such as loans to
oflicers of the company);

(iii) generally;
% indemnity elauses in Arlicles:

1) anisectaneons,

0. He-organisalion

1) schemes of arrungement;

b) reconstruction;

¢) rights of minnriﬁeﬂ; :

d) power to inake compulsory levy on shareholders;

&) mitacellaneous,

Ao Winding-up

a) voluntary;

b} compulrory

v} under supervigion

) miseellaneous.
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Under theae headings aome ar all of the following matters may
eall for consideration :

civemmebinees o whicl n conpany may he wound wp: juria.
diction, powers sund dutiea of eourta: appointment wnd powers and
dutien of lquidators and  commitlee of  inapection: Official
Reeceiver: powera of Departinent of Industry and Commerce:
svoidance of transler of shares: disporitions of property, execu-
{iona, ote, : proaf of debis and righte of seeured nnd unsecured and
preferentinl ereditora: digselution and vermoval of delunet con-
panies from the register; accounts, aandits, nnclnimed funds:
infarsmation abond pending Hoguidntions,

12, Privale Companies

{a} trading bhv individuals under the name of a private com-
pany;

(b) exemption from filing seconnta and other privileges;

{c} conversion into public companices:

(d} restrictions on transfer of shares:

(e) restrictions and requirements on formation;

(I3 form and contents of annual return {o he made to the Com-
panies Registration Office:

(g} mircellaneous.
18. Friendly Societies and Co-operatine Socielies
t4. Companics established culside the Republic of Ireland

I{ there are any other matters in relation to which you conaider
some major amendments in the existing Company Law desirable
and to which you think the altention of the Committee should be
directed, you are invited to do so under

15. Miscellaneous

APPENDIX €

Organieations and individunls who sulynitted stetements of
their views and gave oral evidence :

The Registrar of Companies
The Registrar of Friendly Societies

The Institute of Chartered Accountants in Ireland

124

The Society of Incorporated Accountante in Iretand

‘Phe Association of Certified and Corporate Accountants

"The Society of Public Accountents

"The Irish Banks Standing Committee

T'he Irish Institute of Secretaries

I'nee Dublin Chamber of Commerce

‘The Committee of the Dublin Btock Exchange

The Industrial Development Authority

'Phe Congress of Irish Unions

T'he Irish Trade Union Congress

The Insurance Institute of Ireland

"'he Chartered Institute of Becreturies

The Industriai Credit Company, Lid.

Meurice Abrahameon, Faq,

C. J. 7. MacCarthy, Tsq.

Bamon McNerney, Haq.

Michsel R. Heflernan, Feq.

The members of the Commitlee are deeply indebted to many
others for assistance nnd suggestions, but desire to give special

thanlks to the Honourable Mr. Justice I{evin Dixon and Mr. B. H.
Marker.
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